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INVESTIGATION OF MERGERS 


by 


EPHRAIM JAcoBs* 


Meeting us at the threshold of the merger investigation problem 
is the basic question of who is going to investigate—the Federal Trade 
Commission or the Justice Department. As you know, both the Com- 
mission and the Attorney General are authorized to proceed against 
violations of Section 7 of the Clayton Act.’ This duality has, I 
believe, engendered a spirit of friendly rivalry between the Com- 
mission and Justice. As each strives to meet the accomplishments 
of the other, the public interest is the beneficiary, through stepped-up 
enforcement. 

There is little likelihood that both agencies will investigate the 
same merger at the same time. Liaison procedures to eliminate this 
possibility have been operating successfully for quite some time. Be- 
fore an investigation is started, each will check with the other to 
avoid duplication. Occasionally there will arise a temporary con- 
troversy, which is always settled amicably after conference among 
high officials of each agency. In such circumstances the decision 
of who shall investigate is not based solely on who gets there first, 
as has sometimes been alleged; other factors such as prior interest 
in an industry, whether one agency has more expertise in an industry, 
and whether preliminary injunction proceedings are indicated, are 
also considered. The latter is important because the Attorney General 
may seek an injunction to prevent a threatened merger or acquisition, 
whereas the Commission may proceed only after an acquisition is 
completed. 

Some people feel that the Justice Department gets the biggest 
and most important cases. I don’t agree with this, as both agencies 
have cases of varying economic significance. The Commission ranges 





* Mr. Jacobs is a member of the firm of Hollabaugh & Jacobs, Washington, D. C., 
and was formerly Chief, Legislation and Clearance Section, Antitrust Division, Depart- 
ment of Justice. 


1 15 U.S.C. Sec. 21; 15 U.S. C. Sec. 25. 
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from safety pins? to the paper industry ;° Justice ranges from 3.2 beer* 
to the steel industry.® 

After the preliminary question of who will investigate is resolved, 
the procedures within each agency have many similar characteristics. 
Let’s look briefly at each. 

At the Federal Trade Commission, the Bureau of Investigation 
has the responsibility for examining all corporate mergers and acqui- 
sitions of which it has knowledge, identifying those which appear to 
be significant from the standpoint of a possible violation of Section 7 
of the Clayton Act, and conducting investigations to determine the 
probable competitive effect of those deemed significant. 

Within the Bureau of Investigation, a group of attorneys, econo- 
mists and statisticians, headed by a Legal Adviser, devote substantially 
all of their time to merger investigational work. This group has the 
primary responsibility for determining which mergers will be in- 
vestigated. Except in instances where a complaint with respect to a 
particular merger is received, or, where pre-merger consideration is re- 
quested, information that a merger has occurred or is contemplated 
is obtained from financial newspapers, trade journals, manuals of 
investments, and the like. An information sheet, containing such in- 
formation as is readily available from press reports and recognized 
reference manuals, is prepared for each merger or proposed merger 
noted. These sheets are examined by Project Attorneys who, after 
consulting with economists and other experts, make determinations 
as to the probable competitive effects and recommendations as to 
whether or not further investigation should be undertaken. If the 
initial study indicates that no further investigation is warranted, the 
matter is filed within the Bureau without further action. Periodic 
reports showing, among other things, pertinent information as to each 
matter filed without action, are made to the Commission. 

If the preliminary review of the readily available data indicates 
the merger is one which may have the adverse effects proscribed by 





2 In the Matter of Scovill Manufacturing Co., Docket No. 6527. 
3 In the Matter of Crown Zellerbach Corporation, Docket No. 6180. 


4 U.S.v. The Lucky Lager Brewing Company of San Francisco, Civ. Action No. 
C-15-18, Utah. 


S U.S. v. Bethlehem Steel Corporation and The Youngstown Sheet and Tube 
Company, Civ. Action No. 115-328, S. D. N. Y. 
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the statute, a more comprehensive investigation is undertaken. This 
investigation, in most instances, is initiated by a letter to one or both 
of the corporations involved requesting detailed information as to 
the business and operations of the companies. In some instances, the 
initial contact with the merging corporations is made by an investi- 
gator from one of the Commission’s branch offices. The data obtained 
from the companies involved is, in most instances, supplemented by 
data obtained from other sources, including competitors, suppliers 
and customers of the merging companies, trade associations and 
government agencies. 

At practically every step of a merger investigation, aid and advice 
of economists on the Bureau's staff are obtained. They assist in 
the initial determination as to whether or not an investigation should 
be initiated. They also help in preparing initial letters of inquiry 
and memoranda for the branch offices, and they review and analyze 
information obtained during the investigation. 

When the full investigation is completed, the Project Attorney 
prepares a report with his recommendation, generally accompanied 
by an economic analysis. All such reports are reviewed carefully by 
the Chief Project Attorney and the Bureau. Director. If the recom- 
mendation is for closing, and the Chief Project Attorney and Bureau 
Director agree, the file is sent to the Commission. If the recommen- 
dation is for issuing a complaint, and the Bureau heads agree, it 
is sent to the Bureau of Litigation with recommendation for drafting 
a complaint and forwarding to the Commission. The Commission, 
before it closes a case or directs the issuance of a complaint, may and 
often does direct that further investigation be conducted to clarify 
certain points. If the case is closed by the Commission, the interested 
parties are generally advised that the Commission contemplates no 
further action with respect to the merger at that time. The language 
used, of course, protects the Commission in the event it might desire 
to take action at some later date. 

I mentioned earlier that the Commission may issue a complaint 
only after a merger or acquisition is consummated. This does not 
mean, however, that the Commission will not investigate a proposed 
merger. I believe it safe” to say, though, that although a merger 
may be prospective when the Commission starts its investigation, 
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the merger is generally accomplished by the time the investigation 
is concluded. 

In the Antitrust Division, the initial information that a merger 
has been or will be consummated may come from such sources as 
the Wall Street Journal, Journal of Commerce, New York Times, 
Business Week, Standard Corporation Records, individual complaints, 
and rumors. Data on announced or rumored mergers is collected 
in a short memorandum and distributed to lawyers who make a 
preliminary survey of available materials concerning the companies 
and industry involved. This preliminary check may include an ex- 
amination of Moody’s, Thomas’ Register, publications relating to 
specific industries, and, of course, the Department’s files. Upon com- 
pletion of his preliminary survey, the lawyer handling the matter will 
summarize the basic data obtained and will recommend to his Section 
Chief either that the matter be closed or that further investigation be 
made. This procedure, of course, may take several days and may 
be drastically telescoped when an announced merger would obviously 
raise problems. When a merger seems to be really significant, a tele- 
gram or letter might be sent out the same day the announcement 
of the merger appears. 

Until several months ago one Section Chief supervised all the 
merger investigations. Now they are divided among four Section 
Chiefs. If the Section Chief believes that further investigation is 
required, the Antitrust Division sends out a letter of inquiry signed 
by the Assistant Attorney General to the acquiring company, or 
perhaps to both companies. The letter is generally worded as follows: 


It has recently been announced that your company proposed 
i IIT 16s asiisissieaciesiasgiaendinnamisiinadieneiastiteiinin . While we do not 
mean to imply that this acquisition will necessarily violate the 
antitrust laws, it does raise questions under those laws. We would 
appreciate, therefore, receiving the following information. (The 
information desired is then listed.) 

Should you or your counsel desire to discuss this matter 
personally here in Washington, please feel free to request a 
conference and we will arrange a mutually convenient time. 


Frequently the whole matter is resolved by correspondence. On other 
occasions one or more conferences with counsel or officials of the 
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companies involved might be necessary. If a more complete investi- 
gation should become necessary, the Division may utilize one of sev- 
eral procedures: it may send out lawyers or economists from the 
Washington office; it may ask one of its field offices to carry on the 
investigation; or it may utilize the facilities of the FBI. The latter 
is frequently used if a broad field investigation is necessary. When 
the Department is satisfied that the proposed acquisition would not 
result in a violation, no further action is taken. If the Department 
is of the view that there would be a violation, it must then decide 
whether or not it will file a complaint. If at that time the merger 
has not yet been consummated (as in the Bethlehem-Youngstown 
case) the complaint may ask for an injunction to prevent its con- 
summation. 

Whether the merger is investigated by the Commission or the 
Antitrust Division, the information requested is substantially similar. 
It is directed generally toward illuminating the three key statutory 
requirements of line of commerce, section of the country, and prob- 
able effects. The House Report on amended Section 7° establishes 
a framework within which the probable effects may be developed. 
These are: (1) whether the merger or acquisition would eliminate 
in whole or in material part the competitive activity of an enterprise 
which has been a substantial factor in competition; (2) would in- 
crease the relative size of the enterprise making the acquisition to 
such a point that its advantage over its competitors threatens to be 
decisive; (3) would result in an undue reduction in the number of 
competing enterprises; (4) would establish relationships between 
buyers and sellers which would deprive rivals of a fair opportunity 
to compete. More specifically, the information sought during the 
investigation will generally include the following: 


1. A complete description of the acquiring and acquired com- 
panies for several years, including their financial picture, lo- 
cation of their plants, products manufactured, and acquisition 
history. 


2. A complete description of the industry in which the companies 
are engaged including the number of companies active; their 
size in terms of assets, capacity, production and sales; the ease 





6 Report No. 1191, 8ist Congress, 1st Session. 
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by which new competitors may enter the industry; whether 
the industry is infant or mature, growing or declining; and 
whether there have been prior acquisitions. 


3. The relative position and the position percentagewise in the 
industry of the merging companies in terms of capacity, pro- 
duction and sales; and like information for their competitors. 
This data might be developed for the whole country, or for 
definable market areas. 


4. A description of the characteristics and uses of the product 
or products involved, and possibly of other products which 
may have identical uses. 


5. A description of raw materials used and of the sources of raw 
materials, i.e., from whom are they available and in what 
amounts. 


6. A list of the largest suppliers and largest customers of the 
acquiring and acquired companies, and a statement of prob- 
able changes in these relationships. 


7. A description of methods and patterns of distribution. 


8. A description of special characteristics of the industry which 
might affect competition, e.g., freight factors or governmental 
regulations. 


9. A statement of reasons for the acquisition or merger. 


You will appreciate, of course, that most reported mergers are 
not given the full investigation treatment, and many of those which 
are fully investigated do not result in the filing of cases. While the 
question of probable illegality is the ultimate factor for deciding 
whether or not to investigate or file a case, there are nevertheless 
other factors which might be taken into account. These may include 
the importance of the industry and the significance to the industry 
of the particular merger in question; the legal issues likely to arise 
and whether a resolution of these issues would be in the public 
interest; the possibility of obtaining effective relief; and of utmost 
importance, the availability of personnel to carry forward. If all avail- 
able personnel is needed on existing cases and investigations, there 
is a natural reluctance to compound the burden. 
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Let’s shift our viewpoint from that of the investigating agency 
to that of the company under investigation. What do you do when 
you receive a letter asking for detailed information? Do you cooperate 
or do you stall? Do you give all the information requested? Do you 
furnish that confidential survey that shows how advantageous the 
merger will be to your company and what its probable effects on 
competition will be? While generally it is much better, in my opinion, 
to cooperate with the investigating agency, there are several factors 
which your consideration of the problem should take into account. 
When you receive a letter from the Justice Department or a visit 
from an agent asking you for information, at that point there is 
no way that you may be required to disclose the requested data. 
Prior to the filing of a suit, the Justice Department has no ma- 
chinery for compelling the production of information short of a 
grand jury subpoena. If you refuse to comply you may, however, 
be out-foxing yourself because you will be forcing the Justice Depart- 
ment to make a very important decision, namely, whether or not 
to empanel a grand jury to compel the production of the necessary 
data. If a grand jury investigation is started you may be required 
to furnish much more information than was originally requested. 
The Sherman Act, recall, has criminal penalties, and if the proposed 
merger is so significant that it might violate the Sherman Act as 
well as the Clayton Act, there are many who believe that the Justice 
Department would be entirely justified in starting a grand jury in- 
vestigation. The decision would be most difficult, of course, when 
the merger seems rather clearly not to violate the Sherman Act. 
Under these circumstances the Justice Department might have great 
difficulty justifying a grand jury investigation and, if the company 
under investigation remained obdurate, there might just be no solu- 
tion available. It has been my experience that this impasse rarely 
arises because most companies under investigation for a possible 
Section 7 violation decide to furnish whatever information the De- 
partment of Justice requests. 

The Federal Trade Commission, on the other hand, does have 
authority to compel production of data in the course of a Section 7 
investigation. This authority is found in Section 9 of the Federal 
Trade Commission Act,” which permits the Commission to issue sub- 





7 15 U.S. C. Sec. 49. 
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poenas in aid of investigations.* During the past year or so there 
have been several very interesting decisions relating to the scope 
of the Commission’s authority under Section 9. It was contended in 
several of these cases that since the authority to issue subpoenas 
was granted to the Commission by the Federal Trade Commission 
Act, the Commission had no power to issue subpoenas in connection 
with its enforcement of the Clayton Act, since the Clayton Act con- 
tains no substantive grant of subpoena power. Courts of Appeal have 
rejected this contention, and have upheld the power of the Com- 
mission to use subpoenas in discharging its duties under the Clayton 
Act. Several of the cases involved alleged Section 2(d) Clayton Act 
violations.? Two of the opinions, however, related specifically to 
Section 7 Clayton Act proceedings, and are of particular significance 
because they upheld the authority of the Commission to subpoena 
documents and records of third parties. The Commission had issued 
a complaint charging that Spalding’s acquisition of Rawlings vio- 
lated Section 7.%° A subpoena duces tecum was served on the ac- 
countants for the Athletic Goods Manufacturers Association, asking 
that they produce their own records and also the records of members 
of the Association in the possession of the accountants. These records 
included information on sales of athletic equipment in dollars and 
units reported by each member, and reports prepared therefrom. 
The only data the accountants would furnish was that submitted to 
them by Spalding and Rawlings. The Commission brought an action 
in the District Court to compel compliance with the subpoena, but 
the District Court denied the application. This was reversed on 
appeal with the Court of Appeals declaring that not only could 
the Commission issue subpoenas in Clayton Act enforcement pro- 
ceedings, but that records of third parties could also be included.” 
This same result was reached in the Bowman decision’? which also 





8 F.T.C. v. Scientific Living, Inc., 150 F. Supp. 495 (M. D. Penn., 1957), c.d. 
355 U.S. 940. See, also, Automatic Canteen Co. v. F. T. C., 346 U. S. 61, 79 (1952). 


9 Menzies v. F. T. C., 242 F. 2d 81 (C. A. 4, 1957), cd. 77 S. Ct. 863. F. T. C. 
v. Reed, 243 F. 2d 308 (C. A. 7, 1957), c.d. 355 U. S. 823. F. T. C. v. Rubin, 245 
F. 2d 60 (C. A. 2, 1957). 


10 In the Matter of A. G. Spalding & Bros., Inc., Docket No. 6478. 
11 FP. T.C.v. Tuttle, 244 F. 2d 605 (C. A. 2, 1957), c.d. 354 U.S. 925. 


12 F.T.C.v. Bowman, 248 F. 2d 456 (C. A. 7, 1957). 
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arose out of the Spalding case. There, a subpoena was served on a 
competitor of Spalding which claimed it could not be subpoenaed 
because it was not under investigation. The court did not agree. 

In your consideration, then, of how fully you should cooperate 
with the Commission in a Section 7 investigation, knowledge of the 
Commission’s broad authority to compel production of data might 
be a guiding factor. 

I would like to direct your attention to another statute—this one 
a part of the Criminal Code’* which you may also wish to take 
into account. It states: 


Whoever, in any matter within the jurisdiction of any de- 
partment or agency of the United States knowingly and willfully 
falsifies, conceals or covers up by any trick, scheme, or device 
a material fact, or makes any false, fictitious or fraudulent state- 
ments or representations, or makes or uses any false writing or 
document knowing the same to contain any false, fictitious or 
fraudulent statement or entry, shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. 


I am not sure of the extent to which this statute would apply, 
if at all, to deliberate concealment of facts or false representations 
in the course of a Section 7 Clayton Act investigation. There are some 
decisions which indicate it would not apply. On the other hand, 
there is language in other decisions which suggests it might apply.™* 
But it is certainly a statute to keep in mind when you, either as a 
prospective defendant, or a possible witness, are responding to the 
government's request for information. 

How safe are your confidential data and trade secrets in the 
hands of the government’s lawyers and investigators. I would say very 
safe, not only because most government employees are honorable 





13° 18 U.S. C. Sec. 1001. 


14 U.S. v. Bramblett, 75 S. Ct. 504; U. S. v. Gilliland, 312 U. S. 86 (1941); 
Cohen v. U. S., 201 F. 2d 386 (C. A. 9, 1953); U. S. v. Moore, 185 F. 2d 92 (C. A. 
5, 1950); Marzani v. U. S., 168 F. 2d 133, aff'd 335 U. S. 985; U. S. v. Van Valken- 
burg, 157 F. Supp. 599 (D. Alaska 1958); U. S. v. Levin, 133 F. Supp. 88 (D. Colo. 
1953); U.S. v. Stark, 131 F. Supp. 190 (D. C. Md. 1955). 
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people and have a high sense of responsibility, but also because of 
another section of the Criminal Code'® which states: 


Whoever, being an officer or employee of the United States 
or of any department or agency thereof, publishes, divulges, 
discloses, or makes known in any manner or to any extent 
not authorized by law any information coming to him in the 
course of his employment or official duties or by reason of any 
examination or investigation made by, or return, report or 
record made to or filed with, such department or agency or 
officer or employee thereof, which information concerns or re- 
lates to the trade secrets, processes, operations, style of work, or 
apparatus, or to the identity, confidential statistical data, amount 
or source of any income, profits, losses, or expenditures of any 
person, firm, partnership, corporation, or association; or permits 
any income return or copy thereof or any book containing any 
abstract or particulars thereof to be seen or examined by any 
person except as provided by law; shall be fined not more than 
$1,000, or imprisoned not more than one year, or both; and 
shall be removed from office or employment. 





1S 18 U.S. C. Sec. 1905. 
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THE TEST OF ILLEGALITY UNDER SECTION 7 
OF THE CLAYTON ACT 


by 


Joseru E. SHeeny* 


At times in the past it has been asserted, unjustly, of course, 
that I have changed my position with regard to issues during the 
course of a trial. In order that those who may have felt this way 
will have at least one instance to point to in the future, I shall not 
discuss “Tests of Legality” as you were advised in the program, 
but instead shall talk about “The Test of Illegality,” assuming that 
what is not illegal may be legal. It is unnecessary to remind this 
audience that in my comments I am expressing only my personal 
views and am not speaking for or expressing the official views of 
the Federal Trade Commission. Those views, as you know, evolve 
only through decisions reached by majority vote. 

I also ask that you bear in mind that my position is one of 
advocacy. When the Commission decides it has reason to believe 
that protection of the public interest requires the issuance of a 
complaint, it then becomes the duty of its Bureau of Litigation to 
support that complaint and, frankly, I consider that we should use 
the simplest and most direct methods available to us in carrying 
out that duty. As evidence that we have done this, I invite your 
attention to the fact that in such complicated cases as Pillsbury’ and 
Crown Zellerbach,? we completed the case in chief in a matter of 
a few months. Now, admittedly, there are other cases in which 
we have not been able to maintain that pace, but please let me 
assure you, we tried. 

At best, a merger case presents a strong likelihood of developing 
into the “big case.” If records are to be kept within workable bounds, 
the burden of proof should be no heavier than that imposed under 
a reasonable interpretation of the criteria established by the Congress 
and the courts. It will contribute little of value to the preservation 





* Director, Bureau of Litigation, Federal Trade Commission. 
1 In the Matter of Pillsbury Mills, Inc., Docket 6000. 

2 In the Matter of Crown Zellerbach Corp., Docket 6180. 
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of competition if the clapsed time between the merger and the suc- 
cessful conclusion of the case has permitted such a complete inte- 
gration of assets that the remedy of divestiture is made difficult 
for the enforcement agency and needlessly painful for the respondent. 
Of course, any attempt to limit the introduction of economic data 
is quite likely to bring forth the charge that we advocate a per se 
doctrine or desire to have the decision predicated solely upon quanti- 
tative substantiality. And yet in the Report of the Attorney General’s 
National Committee to Study the Antitrust Laws, it was recognized 
that the Act did not demand an exhaustive economic inquiry for 
its own sake. Frankly, if you point your finger at me and say, 
“Do you believe in quantitative substantiality?’ I would be com- 
pelled to reply that I don’t know. If you let me define it, my 
answer would be “Yes,” but if you give me the definition which 
seems to evolve from some of the current legal literature, my answer 
would be “No.” Through accident or by design, it seems to have 
gotten into the “dirty word” category. In our hurried modern-day 
world, the handles attached to things frequently become more im- 
portant than the things themselves. If, for example, price fixing 
becomes a non-palatable term, we avoid the opprobrium by adopting 
the handle “fair trade.” 

The term “quantitative substantiality” seems to have developed 
from the language used by the Supreme Court in the Standard 
Stations® case, but I doubt that the Supreme Court would recognize 
the meaning that has been attached to the term in the various 
arguments that have waxed and waned since that decision. 

If we accept as a definition of quantitative substantiality the 
situation that the Supreme Court found in the record in Standard 
Stations or in du Pont-General Motors,* then I am for it. It seems 
to me that the arguments finally simmer down to the charge, on 
one side, that you are attempting to establish a per se doctrine and, 
on the other, that you are transposing the rule of reason test of 
the Sherman Act into the Clayton Act. In a recent article in the 
George Washington Law Review,> my very good and able friend, 





3 Standard Oil of California v. U. S., 337 U.S. 293. 
4 U.S.v. E.1. du Pont de Nemours and Company, et al., 353 U.S. 586. 


5 Wood, The Report of the Attorney General’s Antitrust Committee Three Years 
After, 26 G. W. L. Rev. 673 (June 1958). 
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Larry Wood, in an evaluation of the Report of the Attorney General's 
Antitrust Committee, stated: 


“The main theme running throughout the Report is the 
Committee’s faith in the Rule of Reason as a standard for the 
application not only of the Sherman Act but also of the supple- 
mentary Federal Trade Commission, Clayton and Robinson- 
Patman Acts.” 


But the Supreme Court in Standard Stations very clearly rejected 
the Sherman Act test in Section 3 cases when it said: 


“* * * Tt seems hardly likely that, having with one hand set up 
an express prohibition against a practice thought to be beyond 
the reach of the Sherman Act, Congress meant, with the other 
hand, to reestablish the necessity of meeting the same tests of 
detriment to the public interest as that Act had been interpreted 
as requiring. Yet the economic investigation which appellant 
would have us require is of the same broad scope as was adum- 
brated with reference to unreasonable restraints of trade in 


Chicago Board of Trade v. United States, 246 U. S. 231.” 


Since Standard Stations and Richfield® much has been written 
in an effort to prove that even though the tests applied there might 
be accepted, however reluctantly, in Section 3 cases, they could not 
be applied in Section 7 cases. 

I can find nothing that persuades me that Congress intended that 
the language used in this statute should be interpreted differently 
with regard to its various sections. 

In fact the legislative history of both the original statute and its 
amendment establishes clearly the intent of Congress. When the 
conference report on the Clayton Act was being considered in the 
House, questions were raised as to the reason for adding to Sections 
2 and 3 in conference the words “substantially lessen competition 
or tend to create a monopoly.” The conferee who was carrying the 
burden of explaining the conference report stated that this phrase 
had been incorporated in the holding company provision of the 
bill as it passed the House, was retained in that section as it passed 
the Senate, and was also retained in conference. He explained further 








6 U.S. v. Richfield Oil Co., 99 F. Supp. 280 (1951), cert. denied, 343 U. S. 922 
(1952). 
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that when it became necessary to rewrite Sections 2 and 3 in con- 
ference, they inserted in them this language that had already been 
approved by both Houses for the holding company section. 

The legislative history of the 1950 amendment seems equally 
clear on this point. In the House Report,’ after the statement that 
it was not intended merely to re-enact the prohibitions of the Sherman 
Act, nor was it the purpose of the Committee to recommend dupli- 
cation of existing legislation, the report emphasized that the “* * * 
tests of illegality are intended to be similar to those which the courts 
have applied in interpreting the same language as used in other 
sections of the Clayton Act.” In the light of this legislative history 
it seems like wishful thinking to have expected the courts to give 
to the language in Section 7 a different meaning from that given 
to the same language in Section 3. 

And so, turning to the statute itself, we find that it prohibits 
mergers or acquisitions whose effect may be substantially to lessen 
competition, or tend to create a monopoly. It is my opinion that 
the substantial lessening of competition is the lesser of the two 
burdens and normally would be included in the proof of tendency 
toward monopoly. In du Pont-General Motors the Court stated the 
test of illegality or the requirement of proof under the statute in 
this way: 


“The market affected must be substantial. * * * Moreover, in 
order to establish a violation of Section 7 the government must 
prove a likelihood that competition may be ‘foreclosed in a 
substantial share of * * * [that market].’” 


The Court, of course, was quoting with approval from its Standard 
Stations opinion. 

In my thinking this eliminated the grounds—if any there were— 
for contending that a different meaning should be attributed to the 
same language used in separate sections of the Act. 

It must be borne in mind that the purpose behind the statute 
and the fundamental policy which prompted its enactment was the 
protection and preservation of competition. The question is not 
whether the competition adversely affected was good or bad; nor 
whether it needed strengthening or could withstand some lessening 





7 H.R. Rep. No. 1191, 81st Cong., ist Sess. 
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without disastrous results. The question is simply whether existing 
competition may be substantially lessened by the merger or acquisition. 
It may well be that in a specific case the merger produces definite 
advantages and that some or all of those advantages, considered 
separately or collectively, may appear to further the public interest 
or even to outweigh the disadvantages of lessening competition. 
Congress, however, did not place the Commission or the courts 
in the position of maintaining a nice balance between these factors. 
In enacting this statute, Congress reaffirmed the basic principle of 
our antitrust law which is that the economic well-being of this 
country is best served through competition. Since this has been 
established as our national economic policy, it is not material that 
in a particular case it may appear that the public interest would 
be better served, either in the short or long range, by something other 
than competition. I am not unmindful of the fact that arguments 
can be made to the contrary, some of a scholarly nature and others 
dealing with such a deadly important practical subject as national 
security, but the matter of weighing decisions in this area has not 
been left to the discretion of the enforcement agencies or the courts. 

And so, to my way of thinking, whatever road you travel, you 
come back to the simple issue of the likelihood of the substantial 
lessening of competition. There have been many suggestions, both 
in current literature and court decisions, as to factors that may be 
considered in deciding whether or not that situation has resulted. 
My colleague, Dr. Barnes, in a recent thought-provoking article in 
the Georgetown Law Journal,* has made this succinct summation 
of what he considers the test: 


“A substantial lessening of competition or a tendency toward 
monopoly arises either from a reduction in competitive oppor- 
tunities or a reduction in the incentives to compete. Since the 
anti-merger law must generally be applied prospectively, the eco- 
nomic analysis of mergers must be focused primarily on changes 
in the competitive structure of industries and markets, evaluated 
in the light of the competitive behaviour of the relevant industry 
and market, and perhaps of other competitively similar indus- 
tries and markets.” 





8 Barnes, Competitive Mores and Legal Tests in Merger Cases: The du Pont- 
General Motors Decision, 46 Geo. L. J. 564, 629 (Summer 1958). 
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The reports of the Congressional committees that considered the 
1950 amendment to Section 7 also listed some of the ways that com- 
petition might be lessened. That list includes such effects as the 
elimination, in whole or in material part, of the competitive activity 
of an enterprise which has been a substantial factor in competition; 
increase in the relative size of the enterprise making the acquisition 
to such a point that its advantage over its competitors threatens to 
be decisive; undue reduction in the number of competing enterprises; 
or establishment of relationships between buyers and sellers which 
deprive their rivals of a fair opportunity to compete. 

In its determination that there was a probability of a lessening 
of competition in the Crown Zellerbach case, decided last December, 
it appears that the Commission considered the following facts as 
important to the substantiality of the acquisition: 


1. That Crown ranked as one of the largest producers of paper 
and paper products in the United States. 


2. That in 1953 Crown was producing about 225,000 tons of 
the relevant coarse papers and St. Helen’s, the acquired company, 
was producing about 48,000 tons of such papers. Their shares of 
the relevant market were 53% and 10%, respectively. Of the 
remaining eight companies producing the relevant papers in the 
Western States, only three had significant production. 


3. That the relevant market was a substantial market. 


4. That both Crown and St. Helen’s were substantial producers 
of coarse wrapping, bag, sack, and converting papers. 
Considering these facts the Commission concluded that: 


“One immediate result of the acquisition was to remove from 
the Western supplier market an important, fully integrated com- 
petitor having its own timber reserves, pulp manufacturing and 
converting facilities and fully developed sales outlet to the trade. 
Another immediate result was to increase significantly the size 
of respondent in the relevant line of commerce in which it 
already had a commanding lead.” 


Thus the Commission concluded that this was a substantial acquisi- 
tion and had the likelihood of substantially lessening competition 
in the eleven Western States in the sale of the relevant paper and 
paper products. 
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In my opinion, in a market where there are only four or five 


significant producers and one acquires another, a showing of the 
relevant standing of the companies before and after the acquisi- 
tion should be enough to establish a prima facie case. The productive 
capacity, actual production or sales of these companies could be 
obtained and compared with total industry figures where usable 
figures were available. If the results showed that four companies 
held 90% of the market in about equal proportions and that the 
remaining 10% was held by a dozen others, it would seem that 
nobody could contend that a merger of any two of the top four 
would not create a presumption of a substantial lessening of com- 
petition. There would be no need for a more detailed analysis, no 
call for consideration of other factors or characteristics. In my 
opinion, at least, this would present such an undue reduction in the 
number of competing enterprises as to bring it within the language 
used in the reports of the Congressional committees. 

Now, concededly, we will counter few situations where market 
positions will be so clearly persuasive. As we descend the ladder from 
that peak, we eventually come to the place where other factors must 
be considered in determining this matter of substantiality. 

In Standard Stations the Court found that Standard’s sales under 
its exclusive contracts, comprising 6.7% of the market, were substan- 
tial, but it did not arrive at this conclusion in a vacuum. When it 
came down the ladder to this point, it began to evaluate other factors. 
Some of these were the existence of the exclusive dealing contracts 
under which the sales were made; the fact that Standard had 23% 
of the total market and its six leading competitors had an additional 
4214,%; that about 6,000 stations were under contract; and that in 
the year under consideration those stations purchased more than $65 
million worth of gasoline and other products from Standard. These 
were some of the many facts considered by the Court in reaching 
its conclusion that the market foreclosed was substantial. This is the 
kind of test of substantiality that was approved by the Court in du 
Pont-General Motors for Section 7 cases. 

Several years ago, Dr. Corwin Edwards posed some of the prob- 


lems of proof in merger cases in his customary forthright manner when 
he said: 
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“The practical problem in legislation and in administration 
is to balance clarity, speed, and effectiveness, which are to be 
had through per se rules, against relevance, which is to be 
achieved through a full use of the test of effect; to use the test 
of behaviour where a correction of conduct is possible and suffi- 
cient, but to use the test of structure where it alone can cope 
with the subtle and varying manifestations of monopoly power. 
This task is difficult, and there is room for much difference of 
opinion as to how it should be undertaken. Unfortunately, some 
of the most earnest critics of antitrust laws have contributed 
little to the solution of the problem because they have opposed, in 
turn, all of the available alternatives. They have criticized the 
use of per se rules of conduct on the ground that innocent be- 
haviour is thereby prohibited. They have criticized the test of 
structure on the ground that many aspects of bigness are bene- 
ficial. They have criticized the test of effect on the ground that 
it diminishes clarity. At the crossroads of antitrust policy they 
have attempted to erect a ‘No Thoroughfare’ sign in front of 
each available roadway. 

“The American law against monopoly has scope for ex- 
periment and growth. Today it encompasses per se rules and 
examination of effects, tests of behaviour and tests of structure, 
without relying exclusively upon one standard or procedure. It 
evolves amid constant criticism that it is too rigid and too lax, 
too hard on business and too lenient toward monopolies, too 
flexible and too indifferent to changing circumstances. It will 
continue to develop experimentally; it will, I hope, continue to 
keep this country’s system of business the most competitive among 
those of the great nations; and it will, I suppose, continue to be 
severely criticized not only for its failures but also for its suc- 
cesses.”” 1° 


The determination of the likely effect of an acquisition is a pre- 
diction based on established facts. The trier of those facts must, in 
the final analysis, be prepared to draw a conclusion regarding the 
likelihood that competition will be lessened to a substantial degree. 





10 Edwards, Public Policy and Business Size, Journal of Business, University of 
Chicago (October 1951). 








4 sahil 


LON a ents sn nla alae aie tits bec be ee 








a tha 








THE TEST OF ILLEGALITY UNDER SECTION 7 499 


There is no requirement in the statute that certainty as to those effects 
be found. This, of course, is one of the important departures from 
the Sherman Act test. 

In a recent decision on a motion to dismiss in the Union Carbide 
case, Hearing Examiner Hier expressed this thought in the pungent 
manner for which he has become so well known, as follows: 


“At the outset, it must be observed that under the statute 
involved, which is prospective in nature, actual effect need not 
be shown, only a reasonable probability of eventuality. Whether 
this be called speculation, prophecy, stargazing or crystal-balling, 
as it so often is by the antitrust bar, or the drawing of reasonable 
inferences, deductions or presumption, as it is called by counsel 
supporting the complaint, assessment of future probabilities must 


be done.” ™? 


The Supreme Court expressed the same thought in du Pont- 
General Motors when it said: 


“The statutory policy of fostering free competition is ob- 
viously furthered when no supplier has an advantage over his 
competitors from an acquisition of his customer’s stock likely 
to have the effects condemned by the statute. We repeat, that 
the test of a violation of §7 is whether at the time of suit there 
is a reasonable probability that the acquisition is likely to result 
in the condemned restraints.” 


I am not convinced that this problem of looking into the future 
in these cases is as difficult as some writers would have you believe. 
Certainly as regards horizontals, the disappearance from the market 
of a competitor necessarily means that whatever competition was 
waged by that concern has been eliminated. This much surely could 
be accepted by anyone. It is only one step further to assert that if 
such competition was substantial, then competition has been sub- 
stantially lessened. This is such a simple step that I can only con- 
clude that many who find it difficult refuse to believe that an antitrust 
law which is supposed to be complex can have such a simple explana- 
tion. This is just one of several tests that can be applied, but it is 
one which should be applicable in many of our cases. The test we 





11 Jn the Matter of Union Carbide Corp., Docket 6826, 
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proposed in Pillsbury appeared reasonable and suitable for that case. 
There we contended that a prima facie case was established when 
it was shown that the acquiring concern had a substantial share of 
the relevant market and was a leading factor in that market, and 
that the acquired company likewise had a substantial share of that 
market and was an important factor in it. It must be recognized that 
many concerns wield influence over competition far greater than 
would be expected from their relative asset size, capacity or sales. 
Their significance in the market and the results likely to follow their 
removal from it must be judged by factors other than, or in addition 
to, their relative size. These factors may include certain material 
facts concerning market structure or market behaviour. 

In the passage of Amended Section 7 of the Clayton Act, it was 
the intent of Congress to prohibit further significant concentration in 
industry whether by horizontal, vertical or conglomerate acquisitions. 
It also seems clear that acquisitions by substantial companies of other 
substantial companies in an industry were to be considered as produc- 
ing the likelihood of a substantial lessening of competition. 

As I have indicated, the facts in a particular case that will 
determine whether concentration may be increased significantly or 
whether an acquiring or acquired company is substantial in the rele- 
vant market, may vary. However, once this significant increase in 
concentration has been shown or it has been established that a sub- 
stantial competitive factor has been removed (and most often added 
to an already substantial factor), the burden of proof of violation 
has been met. 

If this test of illegality is accepted and used by industry and its 
counsel in evaluating the facts before the decision is made to merge 
or acquire, there will be fewer proceedings brought under Section 7, 
and they will avoid the costly—and probably painful—process of re- 
establishing the pre-existing competitive status. 

At best, these cases present difficult trial problems and tend to 
become the “big case.” They are expensive in both time and money 
for the respondent, for other members of his industry, for the Commis- 
sion and for the courts. In those cases which do get into litigation, 
counsel on both sides of the trial table should use their best efforts 
to avoid burdening the record with a plethora of facts, however 
interesting, which do not have a material bearing on the substantial- 
ity or concentration involved. 








ee 





160 Rt th alia li Ce ceding 








THE ROLE OF THE ECONOMIST IN MERGER CASES 


by 


IrstTon R. BarRNES* 


My assignment, the economist’s role in merger cases, is typical 
of the assignments which lawyers give economists—an uncertain mix- 
ture of theory and practice. Like most such mixed problems, it gives 
rise to a host of questions, the first of which is what economist and 
what case. 

The economist qua economist is not necessarily competent to play 
any role in a merger case. Economic theory provides no automatic 
answers about the economic consequences of mergers. Economic 
history, even of the particular industry or of similar antitrust prob- 
lems, seldom sheds more than an oblique light on the issues. More- 
over, the economist may be handicapped by more than lack of 
experience. He may be laboring under the illusion that an econo- 
mist’s opinion concerning the economic effects of a merger is an 
evidentiary fact to which Commission and Court should give respect- 
ful attention. Or he may be indoctrinated with the mathematical 
approach and think that a formula fed to a computer can yield a 
quantitative answer. Worst of all, he may be a medicine man who 
selects his rubrics to fit the conclusion and pontificates with Q. E. D.’s 
masquerading as economic analyses. For such an economist there is 
no role in the merger case. 

But for the economist who makes his theory a road-map to reality, 
who is prepared to examine objectively the realities of competition 
in industry and market place, who can distinguish the essential from 
the peripheral in market structure and competitive behavior, and 
who can be both imaginative and hard-headed in recognizing eco- 
nomic issues and evaluating economic facts, there should be a very 
useful role. 

When invited to speak on the role of the economist in the merger 
case, I asked whether I should discuss the economists’ roles in cases 
past or the role which a qualified economist might play in a well- 
tried case. I was told to discuss the role which the economist could 
ideally play. 





* Economist, Bureau of Litigation, Federal Trade Commission. 
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This is, of course, the more difficult assignment. The situation 
of the economist in cases past was fully and exhaustively summarized 
by Charles Dickens when he wrote— “It was the best of times, it was 
the worst of times, it was the age of wisdom, it was the age of foolish- 
ness, it was the epoch of belief, it was the epoch of incredulity, it was 
the season of Light, it was the season of Darkness, it was the spring 
of hope, it was the winter of despair.” In cases past, the economist 
has functioned in many capacities,—as file clerk and general handy 
man, as processor of statistical and accounting exhibits, as analyst 
and digester of the record, as ghost writer preparing proposed findings 
and writing for the brief, but with never a notation as co-author, 
and even as junior partner, planning the scope and directing the 
preparation of economic evidence, analyzing economic testimony 
and exhibits, and offering guidance in cross-examination. 

What is a merger case? An answer may suggest why economists 
are brought into some merger trials. A merger case is essentially an 
economic problem tried in a legal forum according to legal rules 
before judges who are generally unschooled in the technical aspects 
of the economics of competition. Such a case might seem unfair to 
judges and attorneys trained in legal disciplines, but they are not 
much worse off than the economists, most of whom are likewise 
unschooled in the realities of competition. 

A merger case is not a mere matter of the antecedent or prospec- 
tive rivalries between acquiring and acquired companies. It is an 
inquiry into the competitive mores of markets and industries. In 
general, a merger case is a big case, offering wonderful opportunities 
to spin out the trial with remotely relevant evidence, marginal issues, 
and appeals to authority, both legal and economic. A merger trial 
demands a resolute limitation of evidence to the essentials. It is no 
place for a “To-be-or-not-to-be” Hamlet; the circumstances require 
that Macbeth’s curse be amended to say “And bless’d be him that 
first cries, ‘Hold, enough!” Only sophisticated economic counsel 
and stern legal rulings can keep a merger case from becoming an 
economic extravaganza. 

The successful trial of a merger case, indeed, the effective en- 
forcement of Clayton Act Section 7, demands austere economy in 
building the record. At best, an inquiry into competition in industries 
and markets tends to be lengthy, for any economic evidence relating 
to the operations of the acquired or acquiring companies or to the 
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industries involved may appear to be relevant. Here the competent 
economist may make a large contribution by helping to identify that 
reasonable quantum of essential economic evidence which will suffice 
to show the effects of the merger. The economist must realize that 
the statute does not require absolute proof that a prospective lessen- 
ing of competition is inevitable, that in a well tried case there will 
always be room for the argument that “it may not happen here,” 
and that, since the statute specifies “where the effect may be,” to 
attempt to prove more than “reasonable probability” is to amend 
the statute, an enterprise which no economist should attempt. For 
the expert in the economics of competition, and I hope ultimately 
for the courts, what is a “reasonable probability” is any industry 
or market situation where there is opportunity or incentive for busi- 
nessmen to moderate or to divert their competitive activities into 
less economically desirable channels. The economist expert in the 
workings of competition should be able to identify those industry 
and market changes which present such opportunities or incentives 
for a lessening of competition. 

Let us look at the merger case as it progresses from the planning 
stage through complaint and trial to decision and order, and consider 
how the economist’s skills may usefully be employed. 


1. Pre-merger opinions. 


No important merger is seriously considered without seeking the 
advice of legal counsel. Economic counsel might also be solicited 
to evaluate in advance the possible competitive effects of the merger. 

The economist should be asked to identify the markets in which 
the merger may be expected to produce any competitive effects, to 
evaluate such effects in any markets where the competitive effects 
would appear to be material, to examine the economic evidence that 
might be relevant if the merger should become a merger case, and 
to advise as to the general character of the economic cases which the 
Government might seek to develop and which the defense might offer 
if the merger is challenged. 


2. Shall a complaint be issued? 


The first requirement is to arrive at a realistic understanding 
of the competitive characteristics of the industries and markets in- 
volved. The competitive consequences of a merger depend far more 


504 THE ANTITRUST BULLETIN 


on the economic structure and competitive behavior of the relevant 
industries than upon the production patterns or size of the merging 
companies. 

There is no easy road to understanding the competitive char- 
acteristics of an industry, but without it much that is essential will 
be overlooked or erroneously evaluated, and much that is inconre- 
quential will creep into the analysis. An economist realistically trained 
in the economics of competition will know what questions to ask, 
and, if given access to an industry expert, he will be able to develop 
the essential facts. If no industry expert is available, the economist 
may be forced to undertake field investigation or other inquiry to 
develop the facts concerning the industry’s patterns of competition. 
Statistics alone will not supply the answer. It is necessary to know 
how competition is carried on, how competitive patterns of behavior 
have changed, what are the determinants of success for representa- 
tive companies, what specific situations are promoting concentration 
or sustaining healthy competition. 


3. Preparing the complaint. 


Complaints are characteristically drafted in broad and inclusive 
language, and for strategic reasons probably always will be. Never- 
theless, the preparation of a complaint should be preceded by the 
formulation of an adequate economic theory of the case and the 
drafting of a tentative order which will be effective in restoring fully 
the competition destroyed by the merger. 

The plethora of economic evidence which overhangs every merger 
case can be reduced to manageable proportions only if there is a 
competent economic theory of the case. An economic theory of 
the case should, in the light of the competitive structure and competi- 
tive patterns of behavior of the relevant industries and markets, iden- 
tify (a) the markets in which the immediate and the long range eco- 
nomic consequences of the merger may best be tested, (b) the adverse 
effects which the merger is expected to produce, and (c) the manner 
by which the adverse effects may be expected to result from the 
merger. 


4. The trial of the case. 


Economists share with the attorneys a large responsibility to 
try merger cases expeditiously, with due economy in introducing 
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evidence which will adequately but not excessively, support or refute 
the allegations of the complaint. It is neither necessary nor desirable 
to show all the economic effects, immediate or remote, in all of the 
markets affected; any such attempt would unduly prolong the trial. 

Economic evidence in the merger trial will be concerned with 
four matters: the industries and markets with respect to which the 
economic effects may be shown; the competitive characteristics of 
those industries and markets; the changes in industry and market 
structures resulting from the merger; and the changes, realized or 
reasonably to be anticipated, in the patterns of competition and the 
performance of the industry. Economists can perform highly sig- 
nificant services with respect to each of these matters. 


(a) The industries and markets with respect to which evidence 
of the competitive effects of a merger are to be presented can be 
selected only when the past and future competitive spheres of the 
acquired and acquiring companies are known. It is normally suffi- 
cient to test the merger in one or two significant markets, product 
and geographical. These should logically be markets in which both 
early and long range effects may be appraised. It would be desirable 
to test the merger in those markets where the competitive effects are 
expected to be most significant, but practical considerations, such 
as the availability of non-availability of evidence, may necessitate 
shifting the focus of attention to other markets. 


(b) The competitive characteristics of industries and markets 
cannot be described or analyzed simply in statistical terms, not even 
when the statistic is labeled “market share.” More helpful than con- 
ventional market-share data for the acquired and acquiring com- 
panies, and more helpful than conventional concentration ratios for 
the 4, 8 or N largest companies, is an analysis showing the composi- 
tion or structure of the market in terms of the relevant sales or other 
data for each company of significant size. Such evidence should indi- 
cate what markets or market segments are served by each significant 
seller, what competitive tactics are used by representative companies, 
what methods of competition are successful and what unsuccessful, 
and the historical experiences of different classes of companies. 


(c) The changes in industry and market structures brought about 
by a merger are more easily identified and measured than are changes 
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in business behavior and market performance. Industry and market 
structure are shown by the number and relevant size of the sellers, 
the degree of vertical integration, the extent of market coverage, the 
barriers to new competition, the nature of the product, especially the 
significance of product differentiation, the number and competitive 
power of suppliers and customers, etc. 


Evidence of industry and market structures is ordinarily more 
readily available than evidence concerning competitive behavior or 
economic performance. It is established fact and hence less conten- 
tious evidence, less subject to distortion by preconception and evalua- 
tion of witnesses. Industry and market structures are reliable economic 
facts on which conclusions or findings can be based. They are the 
basic determinates of the character and incidence of competition, 
because, in the long run, business firms will find their most profitable 
competitive strategies dictated by these facts. 


(d) Competitive behavior refers to business conduct and prac- 
tices, especially as they relate to the use of various competitive strate- 
gies by different firms. The changes, or the absence of changes, in 
competitive behavior furnish a less reliable guide to the economic 
effects of mergers than do changes in market structure. 

Not all business rivalry is significant evidence of competitive be- 
havior. Business behavior which is not concerned with bringing buyers 
better products at lower costs is not essentially competitive behavior 
as the Clayton Act and the economist view competition. Any com- 
petitive behavior which is inconsistent with or destructive of competi- 
tion is, of course, significant, but a finding that present competitive 
behavior is consistent with competition is not necessarily conclusive 
that competition has not been impaired; the significant inquiry is 
whether business behavior is compelled by the forces of competition 
or whether it is a matter of managerial discretion. 

The most significant evidence respecting business behavior would 
relate to the competitive strategies adopted by various firms in the 
market. Any change in competitive strategies may be relevant in 
predicting the future course of competition. Any greater freedom in 
the selection of competitive strategies is almost certainly indicative 
of a relaxing of the compulsions of competition. Under fully com- 
petitive conditions, the individual firm has no competitive strategy; 
it simply produces what it can sell at the market price. 
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Nothing very significant can be said, either in absolute or in 
comparative terms, about economic performance of an industry be- 
cause there are no independent objective standards and no reliable 
evidence of what constitutes satisfactory performance. Reductions 
in price, improvement in quality, increase in sales, sustained employ- 
ment, changes in technology, moderate profits—all may be the per- 
formance of a wise or benevolent monopolist, of oligopolistic or 
monopolistic competition, or of full and free competition. As Mr. 
Justice Stone observed in the Trenton Potteries case, 273 U.S. 392, 
397 (1927), more than thirty years ago— “The reasonable price fixed 
today may through economic and business changes become the unrea- 
sonable price of tomorrow.” Only competition supplies the frame- 
work within which any performance may be accepted as reasonable 
or satisfactory; healthy competition itself is the test of satisfactory 
performance. 

Fortunately, the Clayton Act in amended Section 7 promulgates 
no absolute standard of competition. We are not, therefore, required 
to test business behavior or market performance by the concept of 
workable competition— “The best of market arrangements prac- 
tically achievable under a private enterprise system” (G. W. Stocking, 
On the Concept of Workable Competition as an Antitrust Guide, 
2 Antitrust Bulletin, 3, 7)—for, as observed in the Report of the 
Attorney General’s National Committee to Study the Antitrust Laws, 
this doctrine “is only a rough and ready judgment by some economists, 
each for himself, that a particular industry is performing reasonably 
well,” since “there are no objective criteria . . . , and such criteria 
as are proffered are at best intuitively reasonable modifications of 
the rigid and abstract criteria of perfect competition” (p. 339). 
Instead, the Clayton Act makes it necessary only to determine whether 
there is an expectation of substantially more economically sound com- 
petition or substantially less such competition. 

In the course of trial, the economist at either table may provide 
an appraisal of the economic validity of any evidence tendered as 
showing competition or competitive effects. He may afford guidance 
in the preparation and interpretation of exhibits and other economic 
data. He may analyze exhibits and testimony introduced by opposing 
counsel for the accuracy and economic relevancy of their facts and 
for consistency and validity of theory. He may be able to give helpful 
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guidance in cross-examination, particularly in having witnesses fill 
out incomplete testimony and correct inconsistencies. During the 
course of trial, the economist should continually test the validity of 
the theory on which his attorneys have predicated their case, in 
order to make timely amendments to that theory or to recognize 
when there is “no case left” to present or defend. 


5. Proposed findings and the brief. 


It is seemingly an unfair legal tactic for attorneys to bundle up 
all the evidentiary facts and to present them undigested as supporting 
the conclusions for which they contend, leaving the Court or Com- 
mission to find the logic of the case. The ordering of the facts should 
conform to the tenets of economic theory as well as of legal logic. 
Hence, the economist may be called upon to organize the economic 
record so that the competitive effects, or the lack of effects, of the 
acquisition are clearly apparent. 

A brief performs its office of exposition and argument cogently, 
or with confusion, depending on the skill with which the economic 
facts are tested for relevance and woven into a logically tight and 
theoretically sound analysis. Such an analysis of the economic evi- 
dence is an appropriate function for the economist. It should identify 
the markets in which the competitive effects are substantial, distin- 
guish the fundamental and central economic effects from the sec- 
ondary and peripheral, and demonstrate how the merger, through 
changes in the market structure and prospective changes in competi- 
tive behavior has, or has not, the reasonable probability of lessening 
competition or promoting monopoly. 


6. The economist and the order. 


The drafting of an effective order is in many respects the most 
difficult operation in the merger case. It is a task to which economists 
on both sides of the case can make important contributions. 

A satisfactory order is most likely to arise when the case has 
developed fully the competitive characteristics of the industry and 
markets affected; without this knowledge the drafting of the order 
becomes a hazardous gamble. 

The goal of a Section 7 order is obvious—a restoration of the 
competition destroyed by the unlawful acquisition. The substance 
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of the order is simple—divestment of the company or properties 
acquired. But simple divestment will seldom restore the competition 
that was destroyed, even in a quick settlement, and certainly it cannot 
do so after long, drawnout litigation. Even short-lived mergers 
disrupt normal market relations with suppliers and customers; a longer 
delay, even when the acquired company retains its corporate identity, 
leads to changes in organization, in management and labor forces, 
in relations with banks and capital markets, in production facilities 
and product-mix, and in other important matters. In such circum- 
stances, simple divestment is not enough, and the designing of the 
order may severely tax the economic statesmanship of both legal and 
economic counsel. 

To be effective, the order must restore the acquired firm as a 
going concern and as an effective competitor. The divested company 
must be adequately staffed, provided with a reasonable capitalization 
and adequate working capital, and given the means quickly to regain 
its competitive position in the market. An order which requires less 
fails to restore the competition which was destroyed by the acquisition. 


7. Summary. 


In conclusion, the role of the economist in the merger case may be 
a variable one. The economist may serve as an analyst and processor 
of economic information, as an expert witness, and as a consultant- 
adviser. 


(a) As analyst.and processor of economic data, the economist 
may examine the operations of the acquired and acquiring com- 
panies to identify the industries and markets in which they operate. 
He may present statistical and other data, and he may analyze such 
data, and similar data prepared by others, to test their validity or 
to evaluate their significance. He may study the competitive char- 
acteristics of industries and markets. 


(b) As a witness, the economist may present and explain eco- 
nomic data and exhibits or he may offer expert-opinion testimony. 

As a sponsor of economic data and exhibits, his role is simple 
and obvious and calls for no comment. 

As an expert witness, the economist should recognize that his 
opinions are no better than the facts upon which they rest and the 
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validity of his analysis. He should, therefore, be careful to “document” 
each conclusion and judgment by stating explicitly the facts and 
reasoning, and, of course, any assumptions on which his statements 
rest. He should so clearly disclose his reasoning that the non-econo- 
mist can reliably evaluate his testimony. In many cases, perhaps 
in most cases, the facts can be developed with sufficient clarity so 
that their meaning is unambiguous, and in such situations there 
will be no need to resort to the economist as an expert witness. 

Is it necessary to observe that in testifying as an expert witness, 
the economist should be testifying for neither side but for economics 
as a professional discipline? 


(c) The economist’s role as consultant-adviser is quite distinct 
from that of analyst and processor of economic data. Any competent 
analyst should know the limitations of his data and analytical methods 
and should be competent to state what the data show. However, 
the economist, as consultant, has a larger responsibility in evaluating 
and interpreting economic data, in choosing between alternative and 
sometimes conflicting facts, and in arriving at economic judgments 
based on an analysis and weighing of the economic data. The 
economist, as consultant in merger cases, should be a qualified expert 
in the economics of competition, and he should be familiar with the 
legal problems of evidence. 

As consultant-adviser, the economist may make a preliminary 
appraisal of the competitive consequences of mergers, develop an 
economic theory of the case and advise on the economic aspects of the 
complaint, guide the development of the economic record and attempt 
to keep it within reasonable bounds, analyze the economic evidence 
and help in preparing findings and writing the brief, and finally give 
some assurance that the proposed order will accomplish its economic 
objectives. 

Our dynamic economy imposes change on business units and gives 
opportunities for growth. Going concerns and business assets will 
always be a part of the commerce in which business engages. So long 
as competition varies from industry to industry, and even from time 
to time for the same industry and markets, there are, and can be, no 
per se standards of legality of mergers, at least so long as only those 
acquisitions are forbidden which may substantially lessen competition 
or tend toward monopoly. The acquisition which appears innocuous 
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in today’s market may become a grave menace in tomorrow’s market, 
just as the non-competitive industry of 1958 may, by technological 
development or inter-industry competition, become highly competi- 
tive by 1963. 

With dynamic industries and markets, with various and variable 
patterns of competition, there is little prospect that legal precedent 
can replace economic analysis in delineating the prospective competi- 
tive consequences of an acquisition. The economist appears to have 
a perennial role in the Section 7 merger case. 
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BUSINESS CONSIDERATIONS—WHY MERGE? 
by 


ArtTHuR H. DEAN* 


I think an appropriate first step in discussing the business con- 
siderations which lead to mergers is to recognize two basic facts of 
life for American industry. 

First, American industry today bears heavy responsibility for meet- 
ing greater social and political demands for full employment, indi- 
vidual economic security and public health and welfare—demands 
which a few years ago were addressed primarily to the Government. 

Second, American industry also bears heavy responsibility for 
pioneering advances in industrial technology. The times in which we 
live require not only that technological advance be rapid, but also that 
advance be sustained over the years. Moreover, each advance begets 
the need for others—as the development of jet propulsion and more 
powerful solid and liquid fuels begot the need for alloys which can 
contain their heat and thrust. 

Today, for example, industry is under heavy pressure to maintain 
a 52-week working year, to avoid the periods of seasonal lay-off during 
which the worker has to maintain himself and his family without the 
benefit of the weekly paycheck. In order to face up realistically to 
this objective of keeping the plant open 52 weeks a year, serious 
consideration must be given to maintaining regular sources of supply 
and regular outlets for products. 

Similarly, a collective bargaining agreement which requires a 
company to maintain a health and welfare fund or a pension fund 
or a fund to supplement state unemployment compensation payments 
imposes substantial long term obligations. 

Take, for example, General Motors Corporation which in 1957, 
paid more than $150 million into unemployment, retirement and sup- 
plemental unemployment compensation funds; the cost to General 
Motors of providing for the economic security of its employees was 
18% of 1957 net income. 

Pension plans and other programs for individuals’ security take 
many different forms. In general, in the case of funded plans, the 


* Member, Sullivan & Cromwell, New York City. 
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annual cost is relatively constant, although, depending upon the 
method of funding, there may be variations in cost from year to year. 
In the case of a plan in which pensions are provided for as they accrue, 
costs may tend to increase as the working force grows older. 

Looking at a few other companies, these are the 1957 figures: 

American Radiator & Standard Sanitary Corporation paid $31 
million into its retirement fund, or 26% of net income. 

Bethlehem Steel Corporation charged $19 million, or 10% of net 
income, against current earnings in 1957 for its pension plan. 

The retirement fund of International Nickel Company of Canada, 
Limited cost $7.9 million, or 9% of net income. 

Kennecott Copper Corporation paid $9.1 million for its retire- 
ment program, or 11% of net income (before deduction for depletion 
of mines). 

In 1957, private industry spent $4.3 billion on research and de- 
velopment, a ten-fold increase over 1945.’ It has been estimated that 
firms with more than 5,000 employees account for 70% of the 
American industry’s expenditures for research and development.? Sig- 
nificantly, private industry probably is spending more for research 
and development than the government and the universities combined. 
The estimate for 1957 is that private industry accounted for 52% of 
American expenditures for research as compared with 28% in 1945.5 

The cost of these burdens to industry is significant not only be- 
cause it is high, but also because it is a continuing obligation in the 
nature of a fixed charge. The effective research program barely gets 
off the ground in the first few years of its existence and projects begun 
today may not bring results before the passage of five or ten years 
and the expenditure of millions of dollars. For example, E. I. duPont 
de Nemours & Co. spent $43 million in dyestuff research and $27 
million on both nylon and nitrogen fixation before earning a penny 
of profit on those products. Moreover, a research staff cannot be 
assembled overnight and few people would consider it sound economy 





1 Statistical Abstract of the United States, 1958, p. 500. 


2 Slichter, A Defense of Bigness in Business, The New York Times Magazine, 
August 4, 1957, p. 10. 


3 Ibid. 


4 Whitney, Antitrust Policies, Vol. 1, p. 228 (The Twentieth Century Fund, 1958). 
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to lay off a staff of topflight physicists or mathematicians during a 
period of retrenchment. 

In the coal industry, the need for an expanded research program 
has been given as one reason for the expansion by merger of the 
Pittsburgh Consolidation Coal Company. The Company stated in 
proxy material with respect to its acquisition of Pocahontas Fuel 
Company that: 


“The coal industry has suffered over the years from the lack 
of research. This has been only natural, considering the relatively 
small size of the units in the industry, the largest of which, en- 
gaged in commercial operations, accounts for only approximately 
6% of total production in the country. It is also a result of the 
impoverished character of the industry in preceding decades. 
Since 1945 the Company has carried on a limited amount of 
research which, in relation to sales, would be considered meager 
in most other industries, but has been sufficient to point out 
the necessity for an enlarged research program. The proposed 
acquisition will allow the Company to pursue an enlarged pro- 
gram, keeping cost of research per unit of production within 
reasonable limits. An enlarged program should benefit the 
entire coal industry as well as the Company.” 


Obligations such as these persist in bad years and good, and may 
increase relatively when company profits are lowest. A company which 
curtails its research program in the trough of a business cycle may find 
itself with an obsolete product when the cycle hits its peak and new 
and displacing products come on the market. 

One answer to the financial burden of such programs is diver- 
sification. 

As Corwin Edwards points out: 


“The diversification of the large concern minimizes risk by setting 
loss in one part of the business against profit in another and 
thereby providing an automatic business risk insurance.” 5 


I doubt that even the widest diversification will buy “automatic 
business risk insurance,” for the man who seeks to eliminate business 





5 Corwin Edwards, Conglomerate Bigness as a Source of Power, Business Con- 
centration and Price Policy (National Bureau of Economic Research, 1955), p. 350. 
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risk is likely to find that he has also eliminated profit. Moreover, 
another commentator has observed that diversification may bring new 
risks to the enterprise: 


“The fact of the matter seems to be that the record of the 
so-called diversified companies has thus far been less favorable 
than the record of real ‘specialists.’ The companies which stuck 
to one industry and broadened their skill, service, and product 
line, appear to have made the most successful mergers, and, as 
it turns out, the best earnings.” © 


However, the so-called conglomerate merger of two companies in 
different industries may offer greater stability, so that the company will 
be better able to assume heavy, fixed charges. A single line company 
may be able to achieve the same result by starting from scratch in a 
new field. But there the cost of stability may be many years of heavy 
investment and employee training, and even then the new venture 
may not succeed. 

Ordinarily, the cost of expansion by merger is fixed at the outset; 
building a new plant, on the other hand, frequently costs far more 
than original estimates and there are the problems of training a new 
labor force and eliminating “bugs” in plant design and layout. With 
such risks in mind, management may say with some justification that 
it is being asked to provide immediate security and stability for its 
employees and that it must with corresponding promptness achieve 
security and stability for its stockholders—the people who have sup- 
plied the sinews of the competitive wars. 

While the parties to a merger agreement have agreed that the 
merger will be mutually advantageous, it frequently happens that 
each sees the advantages in a different light. 

Take, for example, the merger in 1955 of Crown Zellerbach Cor- 
poration and Gaylord Container Corporation. Crown Zellerbach 
manufactures a great many grades of paper and many kinds of paper 
products; it sold most of its output west of the Mississippi River. 
Gaylord, on the other hand, had its principal mill in the south and its 





6 Edgar T. Mead, Jr., Mergers—Good Medicine or Bad?, The Magazine of Wall 
Street, April 27, 1957, reprinted in Mergers and Acquisitions, pp. 31, 37 (American 
Management Association, Conference Handbook, Special Finance Conference, October 
16-18, 1957, New York). 
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business was primarily paperboard and shipping containers. In proxy 
materials filed with the Securities and Exchange Commission, Crown 
Zellerbach gave as reasons for the merger its 


“long-range plans to sell and distribute on a national basis and 

thus gain the advantages and efficiencies to be realized from a 
national distribution organization and advertising and promo- 
tional programs. A substantial part of its specialty business is 
being done with customers who use paper products on a national 
basis. Moreover, its consumer product lines and other lines 
requiring advertising in media of national distribution, would 
be more efficiently distributed on a broad, geographical rather 
than a regional basis.” 


Gaylord’s reasoning was not exactly the same. It stated to its 
stockholders that: 


“Gaylord has been highly successful in the container busi- 
ness. But in view of the broad expansion of other similar com- 
panies in the national field, the diversification of their products 
and the consequent decrease in their unit distribution costs, 
Gaylord has felt that its long term position would be strength- 
ened if it could add more diversified lines, so that its business 
would not be so largely dependent on the container business 
alone.” 


Similar reasons were given by The National Supply Company 
with respect to its merger this year with Armco Steel Corporation. 
Eighty percent of National Supply’s business consisted of the sale of 
steel pipe and other products to the petroleum industry. Armco was 
an integrated steel company which produced virtually none of the 
products made by National Supply. National Supply gave as one 
reason for the merger its desire to avoid dependence upon fluctuations 
in the drilling activity of the oil industry: 


“Since approximately 80% of our business is obtained from 
the petroleum industry, the dependence of our earnings on the 
fluctuations of that industry is obvious. How wide such fluctua- 
tions can be is illustrated by the abrupt downturn in well-drilling 
in the last quarter of 1957 that is continuing into 1958, with 
resultant adverse effects on our business. By joining with Armco, 








518 THE ANTITRUST BULLETIN 


with its broad range of steel products, a considerable diver- 
sification is achieved. This should provide greater stability of 
earnings and additional growth possibilities for the merged com- 


pany.” 


Another reason given by National Supply was its desire for an 


assured supply of steel: 


“National Supply is the only large manufacturer of seamless 
tubular products for oil field use that is not an integrated steel 
company, and thus is one of the largest buyers of semi-finished 
steel in the United States. In selling its tubular products it is 
in competition with integrated steel companies which enjoy the 
cost advantage of fabricating their tubular products from steel 
of their own manufacture. While the Company has been able 
to obtain sufficient semi-finished steel to operate its existing pipe 
mills, and in the present state of the market can purchase all the 
steel it requires, its inability in the past to obtain long-term com- 
mitments for additional steel has limited the Company’s growth. 
Moreover, there is always the danger that in periods of steel 
shortage the Company will be unable to obtain sufficient suitable 
steel to operate its present facilities at capacity. 

“The proposed merger with Armco, one of the few integrated 
steel companies in the United States which produces virtually 
no products competing with those of the Company, should solve 
the problem after our present steel purchase commitments expire 
and the steel-making capacity of Armco has been geared or ex- 
panded to supply our requirements of semi-finished steel for 
seamless tubular products.” 


Dr. Simon N. Whitney, Chief Economist of the Federal Trade 


Commission, has pointed out in a discussion of the petroleum industry 
that integrated companies are likely to be more attractive investment 
risks—an important consideration to a company which anticipates 
raising new capital: 


“In an ideal economic world, abstractly conceived, the stra- 
tegic advantages of integration might not be needed. Such an 
economy would have to have hundreds of competitors in pro- 
duction, in transportation, in refining and in marketing, to make 
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a ‘perfect market’ in each—even at the sacrifice of the economies 
of large-scale operation. Cycles of shortage or surplus arising 
either from oil production or from trends in consuming indus- 
tries would have to be wished away, unless recurring company 
failures were to be accepted as part of the utopia. In the real 
world, however, investors are more likely to risk their money 
in the oil industry if they are offered some security by vertical 
integration and, for that matter, by large-scale organization.” 7 


Many proxy statements give as a reason for a merger that one 
of the companies was seeking financial strength. In the merger of 
American Radiator & Standard Sanitary Corporation and Mullins 
Manufacturing Corporation in 1956, it was said that Mullins, the 
smaller of the two companies 


“ 


. . requires greater financial resources to speed product develop- 
ment and institute production economies to keep it abreast of 
the changes in the market.” ® 


Similarly, one of the reasons given for the merger of Brown Shoe 
Company and G. R. Kinney Co.® in 1956 was that: 


“ 


. . the merger will now aid Kinney in carrying out its plans 
for store expansion, now limited by the amount of funds avail- 
able.” 


Why does a merger help solve financial problems? Sometimes the 
reason is that the cost of registering securities under the Securities 
Act of 1933 for a public offering and qualifying them for sale may 
be relatively burdensome for a company which seeks only small or 
moderate amounts of new capital. 

Frequently, a private sale of securities to an insurance company 
for investment or a loan from a bank is less expensive than a public 





7 Whitney, Antitrust Policies, Vol. 1, p. 150 (The Twentieth Century Fund). 


8 This merger, as well as several others that are discussed herein, is now the subject 
of litigation under Section 7 of the Clayton Act. (United States v. American Radiator 
& Standard Sanitary Corp., W. D. Pa., Civil Action No. 14469.) In some of the cases 
here mentioned, my firm appears as attorneys for one of the parties. Factual aspects 
of mergers are mentioned for illustration only and I do not intend in anything I say 
here to influence any opinion or here to argue on any issue in any pending action. 


9 United States v. Brown Shoe Co. et al., E. D. Mo., Civil Action No. 10527(2). 
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offering, but institutional lenders sometimes impose restrictions on 
future borrowings, maintenance of reserves, and dividend payments 
which smaller companies are unwilling or unable to accept. Another 
reason is that one of the companies may have a high proportion 
of its capital invested abroad, a situation which sometimes makes 
borrowing more difficult; the borrowing power of such a company 
may be increased by merger with a company whose assets are con- 
centrated within the United States. 

I think there are few areas of the law in which business con- 
siderations merge—if I may use that word—with legal considerations 
to the extent they do in questions arising under Section 7 of the 
Clayton Act—the antimerger statute as it was amended in 1950. This 
coalescence of business and legal questions is dictated by the very 
language of the statute, which requires a judicial or administrative 
assessment of industry trends and a projection of the effect in the 
future of a merger or acquisition which has already occurred. In a 
Section 7 case, the court need not find that a merger has in fact 
had anti-competitive effects, but need find only that the effect of the 
acquisition “may be to substantially lessen competition or to tend 
to create a monopoly.” 

I think that a court, in determining the tendencies or competitive 
potential of an acquisition, must necessarily take into account many 
of the factors that are important to management in deciding whether 
or not a merger is advantageous. 

Take the example of a company with a single plant in the East 
which is increasing its sales in the Midwest. Particularly if the product 
is one for which freight costs account for a significant part of the 
price, the company may in time consider building or acquiring a 
plant in the Midwest. Management would undoubtedly consider 
whether the output of a Midwestern plant could be sold in an area 
which could not be reached by the Eastern mill at comparable freight 
cost. Such a result would permit lower prices in the Midwest or 
higher profits, or both. 

If the company makes several products or several varieties of 
the same product, I think that management would also consider 
whether the acquisition would permit cost saving through what the 
economists call rationalization of manufacture. Would costs be lower 
if each plant concentrated on a single product to the limit of its 
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capacity? If so, the advantages of plant specialization might be offset 
to some extent by increased freight costs and, undoubtedly, manage- 
ment would have a detailed study made of manufacturing and freight 
costs on several hypothetical sales patterns so as to determine the 
most advantageous employment of the two mills. 

A complaint issued by the Federal Trade Commission against 
Brillo Manufacturing Company, Inc. (FTC Docket No. 6557) on 
May 22, 1956, suggests that these considerations were very much 
in the mind of Brillo’s management at the time that Brillo acquired 
the stock and assets of The Williams Company. 

It is paradoxical that the very factors which probably made the 
acquisition attractive to Brillo—lower freight costs and reduced man- 
ufacturing costs—are among those which the Commission asserts in 
its complaint as grounds of illegality. Thus the complaint alleges: 


“Respondent’s acquisition of Williams increased respondent’s 
market share of the household market to a far greater extent 
than that enjoyed by respondent and Williams combined prior 
to the acquisition. This disproportionate increase is due to the 
fact that respondent, by virtue of the acquisition of Williams’ 
facilities, has been able to produce larger amounts of household 
steel wool and steel wool products from said facilities than Wil- 
liams produced, while retaining or increasing the production 
of steel wool and steel wool products for industrial usage from 
said facilities.” 


Similarly, the complaint alleges: 


“ce 


. respondent, by virtue of the acquisition, has acquired a new 
location and facilities in London, Ohio, from which shipments 
of household and industrial steel wool and steel wool products 
can be shipped to respondent’s customers in the western, southern 
and midwestern areas of the United States at lower freight rates 
than shipments to said customers formerly made from respon- 
dent’s Brooklyn, New York, address. Said freight benefits vary 
from $2.50 to $3.00 per 100 pounds of goods shipped. Freight 
costs are a major factor in the steel wool industry and steel wool 
and steel wool products are customarily sold freight prepaid 
by the producer. As a result of the aforementioned freight 
benefits gained by virtue of the acquisition, respondent may be 
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able to reduce the prices it charges for its steel wool and steel 
wool products in both the household and industrial markets. 
The effect of said freight advantages resulting from the acquisi- 
tion has had and may have a substantial tendency to further 
increase respondent’s dominance in both the household and the 
industrial markets.” 


A reason sometimes given for a merger is that it will enable a 
company to acquire additional capacity more cheaply than it could 
by building new facilities. 

For example, in the Bethlehem Steel-Youngstown case,'® the 
defendants contend that new capacity is needed in the “Mid-Con- 
tinent Area” if Bethlehem and Youngstown are to compete with 
United States Steel Corp. The defendants argue in their brief to the 
District Court that neither Bethlehem nor Youngstown acting alone 
has the financial resources to embark upon an expansion program 
of the magnitude contemplated upon consummation of the merger. 
The defendants argue that it would cost Bethlehem $750 million 
to build a new, integrated steel mill in the mid-continent area with 
an annual ingot capacity of 24/2 million tons, or $300 per ton of ingot 
capacity. On the other hand, the defendants argue, it would cost 
$358 million, or $135 per ton of ingot capacity to obtain the same 
additional capacity by enlarging existing Youngstown facilities. This 
contention of the defendants is disputed by the Department of 
Justice and the matter is now sub judice. 

It is undoubtedly true in many instances, sometimes as a result 
of the relative level of stock market prices, that a company which 
requires additional capacity can acquire it more cheaply by merger 
than it can by building new facilities. 

I suggest, however, that one can never assume economic advan- 
tage in acquiring an older plant at lower cost than building new 
facilities with the same capacity. The answer must be determined 
in each case by careful study of such factors as operating costs and 
past and projected rates of technological advance. With all the talk 
of Russian achievement in the sciences and engineering, we must not 
forget for a moment our own dramatic advances in industrial tech- 
nology. Even if a new plant costs more in dollars of investment per 





10 United States v. Bethlehem Steel Corp., S. D. N. Y., Civil Action No. 115-328. 
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unit of output, this may well be offset by savings in utilization of 
raw materials, labor, modern machinery and plant layout. 

Another consideration about which one cannot be dogmatic is 
whether acquiring the stock and assets of a company is necessarily 
equivalent to acquiring the company’s business. 

Sometimes one hears it said that if a company has 20% of the 
market and is about to acquire another company which has 10% 
of the market, the two companies combined will have 30%. I submit, 
however, that an acquisition may or may not bring to the acquiring 
company all or a substantial part of the acquired company’s business. 
I know that many complaints filed by the Department of Justice 
and Federal Trade Commission in Section 7 cases contain allegations 
that the acquiring company’s market share increased to the extent of 
the market share enjoyed by the acquired company; but I am aware 
of no case in which such allegations have been proved. 

Because customer relationships are too complex for simple arith- 
metical treatment, I question the assumption that market shares 
can be added in this way. I recognize that inertia may give the 
acquiring company an advantage in competing for the business of 
the acquired company. But many factors other than price, quality 
and service may enter into a customer’s choice of a supplier. I think 
that in general there can be no assurance that an acquisition will 
bring with it all of the business of the acquired company. 

Sometimes companies feel compelled by advances in technology 
or by changing patterns in demand to shift emphasis to a new product. 
As an illustration, take the acquisition of Pocahontas Fuel Company 
by Pittsburgh Consolidation Coal Company in 1956. Pocahontas 
had substantial reserves of low volatile coal; Pittsburgh had none. 
One reason advanced by Pittsburgh for the acquisition was that: 


“Modern steel making methods and the growing use of high 
grade iron ore have made increasingly necessary use of coal 
having the coking qualities of low volatile coal, and such coals 
are introduced into the coal blends, fed into by-product coke 
ovens. . . . With its low volatile reserves and its new and im- 
proved facilities, Pocahontas appears well-equipped to take 
advantage of the growing market opportunities for its low volatile 
product.” 
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Similarly, as jet aircraft replace slower piston-engine planes in 
passenger traffic, the older, slower planes may be diverted to air ex- 
press and air freight. Low cost air freight may tend to obliterate 
sectional boundaries, encourage national distribution of more products 
and introduce new concepts of plant location. 

Similarly, management may feel compelled by competitive con- 
ditions to widen its product line. A good example is the consolidation 
in 1955 of Seeger Refrigerator Company, a manufacturer of refrig- 
erators, Whirlpool Corporation, a manufacturer of home laundry 
equipment, and the stove and air conditioning departments of Radio 
Corporation of America. The proxy materials state: 


“Trends in the appliance industry clearly indicate that success 
depends upon aggressive research, low cost manufacturing and 
comprehensive distribution. All of these requirements are best 
realized, in our opinion, through the larger volume and the 
broader lines which the merged company can offer. We believe 
that the proposed merger will put the new company in a far 
stronger position to realize the economies of manufacture and 
distribution and to maintain a favorable, competitive relation- 
ship to the larger companies which have had such a marked 
success over the past fifteen years.” 


Similar reasons were given for the merger of Continental Can 
Company and Robert Gair Company in 1956.'' Continental Can’s 
major enterprise was metal containers. Earlier in 1956, it entered the 
glass container field by acquiring Hazel-Atlas Glass Company.” Then 
it acquired Gair, a manufacturer of paper bags and paperboard ship- 
ping containers, “to round out the Company’s line of products in 
the packaging field.” 

Another example is the acquisition of American Automobile In- 
surance Company by The American Insurance Company in 1956. 
Both companies wrote, in general, the same kinds of insurance. How- 
ever, one had been particularly successful in fire and marine insurance, 
while the other had achieved its best results in the casualty field. 
The proxy materials stated that the merger would add strength to 
each company: 








11 United States y. Continental Can Co., S. D. N. Y., Civil Action No. 114-177. 
12 United States y. Continental Can Co., S. D. N. Y., Civil Action No. 112-387. 
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**.. . in an industry in which, for competitive reasons, it is in- 
creasingly desirable that full multiple line facilities be offered 
on a nationwide basis. 

“Moreover, integration of operations will produce a com- 
bined volume of business large enough to permit economic use 
of the costly new high-speed electronic data-processing machines 
and other labor and cost saving equipment which can be used 
most effectively in large scale operations.” 


In my discussion of the business considerations which lead to 
mergers, I have not mentioned the Federal income tax laws. I make 
this omission because tax considerations seldom determine whether 
or not a merger should be consummated. Leaving aside the situations 
which are, in practical effect, a purchase and sale of a net operating 
loss carryover, tax considerations usually affect the method used to 
complete an acquisition rather than the question whether or not there 
should be an acquisition at all. 

Selection of the method of putting two companies together can 
be very important to all concerned, although seldom for antitrust 
reasons. For example, the stockholders of the corporation to be ac- 
quired may insist upon the adoption of a method which will not 
yield them an immediate taxable gain. 

Such insistence is likely when the stockholders of the company 
to be acquired hold their stock at a tax basis which is substantially 
below current market value and would ordinarily dictate employment 
of one of the methods of tax-free reorganization specified in the 
Internal Revenue Code of 1954.'* 

However, one consequence of a tax-free reorganization is that the 
acquiring corporation in taking over the assets of the acquired corpo- 
ration acquires also the tax basis of the acquired company. If the 
acquired company’s tax basis is lower than current market value, 
there are decided advantages to the acquiring corporation in methods 
which would result in immediate tax gain or loss; for then, for ex- 





13° Gregory v. Helvering, 293 U. S. 465 (1935), established the principle, which has 
been applied in numerous subsequent cases, that a reorganization may not be tax-free 
if there was no “business purpose” for the transaction. 
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ample, the acquiring company’s depreciation deduction would be 
based on the higher current value. 

For reasons such as these, the acquiring corporation, in order 
to induce the stockholders of the acquired corporation to agree to 
a taxable acquisition, may sometimes be willing to pay more, thereby, 
in effect, bearing in whole or in part the capital gains tax burden 
of a taxable acquisition. 

The business considerations I have mentioned are only a few 
of the many which are important in varying contexts. Each industry, 
and indeed each company, has problems which are peculiar to it, 
so that understanding the business reasons for a merger would usually 
require understanding the problems of the companies involved and 
of the industry of which they are a part. 

I would not say that the factors already discussed are those most 
frequently encountered, for in any catalogue of recurring consider- 
ations one would have to include a company’s need for management 
skills and experience which are thought to be possessed in abundance 
by another company. 

I would include also the desire of the owners of a closely held 
family corporation to exchange their stock for readily marketable 
shares of a company whose stock is registered under the Securities 
Exchange Act of 1934 and listed on a national stock exchange. The 
aggregate personal income of a successful manager-operator from his 
salary and his dividends may put him in very high income tax brackets 
so he may be receiving little or no net income from his dividends. 
Consequently he may wish to sell out on a tax-free exchange basis, 
later sell part of his new stock received on the merger on a capital 
gains tax basis and invest a part of the proceeds in tax exempt 
municipal securities. 

Also, the impact of death taxes may require large cash payments 
shortly after death which may be hard to realize on the sale of a 
closely held stock whose earnings may have been brought about by 
the excellent management of the deceased. Thus substantial losses 
to his family may be incurred in the forced liquidation of the de- 
cedent’s interest in a closely held family corporation whose continued 
efficient, management is not necessarily assured to the purchaser of 
the securities. 
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All of us will recall the comment which was stimulated in 1951 
by the decisions of the Supreme Court.in the Kiefer-Stewart and 
Timken cases.** The Attorney General’s Committee has pointed out: 


‘|. . Neither Kiefer-Stewart nor Timken hold that restraint of 
trade of one’s subsidiaries by agreement with or between the 
subsidiaries is illegal in the absence of a purpose and effect to 
restrain the trade of others not members of the corporate 
family.” 35 


While the Department of Justice does not seem to have adopted 
a policy of pressing any theory that the ordinary coordination of 
business policy among affiliated corporations is a violation of the 
antitrust laws, some companies considered the advisability, in the light 
of the Kiefer-Stewart and Timken cases, of merging their affiliates 
and subsidiaries and operating them as divisions of a single company.*® 

Sometimes a merger is the natural evolution of a long term supply 
contract or of a more informal customer-supplier relationship which 
has existed for many years. Take, for example, a large manufacturer 
of a finished product who has purchased a particular component 
for many years from a single company. The relationship has been 
satisfactory in every way, but the manufacturer contemplates ex- 
pansion and a need for an increased supply of consistent quality. 
However, the supplier may lack the funds necessary to increase its 
output; or, if it is a closely held company, its owners may not be 
willing to take on new burdens as they grow older. Rather than incur 
added risks, in such circumstances, the parties may soon turn to 
considering a merger. 





14 Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U. S. 211 (1951); 
Timken Roller Bearing Company v. U. S., 341 U. S. 593 (1951). 


15 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws (1955), p. 44. 


16 See Mr. Justice Jackson’s dissent in the Timken case (341 U. S. at p. 606): 

“* * * Tt is admitted that if Timken had, within its own corporate organiza- 
tion, set up separate departments to operate plants in France and Great Britain, 
as well as in the United States, ‘that would not be a conspiracy. You must have 
two entities to have a conspiracy.’ * * * Government counsel answered affirma- 
tively the question of the Chief Justice: ‘Your theory is that if you have a separate 
corporation, that makes the difference?’ ” 
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If, on the other hand, the supplier in the example just given is 
willing and able to expand, he may find that his own sources of 
supply cannot assure him of a continuous supply of raw materials. 
To finance his expansion, he may conclude that he should integrate 
backward. Thus, an increase in capacity at the final stage of fabri- 
cation may bring about a merger of other companies on other levels 
of production. 

A distinguished economist, Professor Sumner H. Slichter of 
Harvard University, has observed that our antitrust laws are them- 
selves a reason for the growth of industrial companies: 


. “This strong policy [against restraints on competition], how- 
ever, has paradoxically encouraged the development of giant in- 
dustrial corporations and the concentration of production in 
many industries among a few large concerns. The growth of 
enterprises in Europe has been limited by the practice of forming 
cartels—a practice which governments have tolerated and even 
encouraged. The cartel or trade association divides markets 
among its members, limits the growth of the most efficient con- 
cerns, and assures the weak, high-cost concern a share of the 
market. 

“In the United States, where cartels are illegal, each concern 
is pretty completely exposed to competition from all other firms, 
and business goes to the firms that can get it. This means that 
in many industries production is gradually concentrated in the 
hands of a few industrial giants, and only a small part of the 
business is left for small firms.” *7 


I have no doubt that the antitrust laws have inhibited the growth 
of industrial companies. But this phenomenon does not really affect 
the validity of Professor Slichter’s observation. 

The tendency of our antitrust laws to inhibit individual company 
growth at the same time that they encourage increases in company 
size points up the complexity of the questions being discussed here 
today and demonstrates that this is an area of paradox and sharply 
conflicting considerations. 





17 Slichter, A Defense of Bigness in Business, The New York Times Magazine, 
August 4, 1957, p. 10. 
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Accordingly, the answers to problems which arise in this field are 
seldom easy and never reached by the mechanical application of 
broad generalizations. 

I suggest that, in the end, the basic question may be: What kind 
of economy do we want? Do we want retail food distribution, for 
example, handled by many small independently owned grocery stores 
and many slightly larger wholesale grocers and sundry jobbers? Or 
do we want food distribution handled by relatively few large chains 
of supermarkets? The earnings of the large food chains are approxi- 
mately 1.5% of sales, after taxes..* The “Mom and Pop” store 
could not survive on such a basis, nor could the supermarkets thrive 
without the economies of large scale purchasing, the elimination of 
middleman profits and integration which in some instances extends 
back to the firm. I suspect that the American housewife has answered 
this question for us; her reference, as manifested by changes in her 
marketing habits, is for the highly organized and more efficient 
supermarket. 

If we are to deplore a supposed trend toward increased industrial 
concentration, are we to return to the “good old days” of higher 
mark-ups and cascades of jobber wholesale profits? 

In 1890, when the Sherman Act was passed, the country’s popu- 
lation was 63 million, as compared with 173 million today. At the 
present rate of growth we will have a population of 200 million in 
another twelve years or so. In a year or so there will be introduced 
on the market some extraordinary new materials which will bring 
about both technological advancement and the obsolescence of the 
older materials. 

Are we to make the Sherman Act a vehicle for the reconstitution 
of an economic structure which was an ideal in 1890? 

In 1890, the United States was not yet the principal bastion of 
the free world, nor was there the danger of monolithic communism. 
Today, American industry must carry part of the burden of competing 
in international trade with the Soviet Union and its satellites and 
the vast industrial potential of Communist China. 





18 Wilbur B. England, Operating Results of Food Chains in 1957, p. 18 (Harvard 
Business School Division of Research, Sept. 1958). 
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When the European common market comes into existence, our 
trade with Western Europe and Latin America may face new chal- 
lenges. 

I was somewhat disappointed that the Report of the Attorney 
General’s National Committee to Study the Antitrust Laws, despite 
its generally excellent analysis of the case law and other factors 
involved in antitrust enforcement, did not give any real consideration 
to the basic problems of the dynamic development of the economy 
and social structure which in my opinion are inherent in any evalua- 
tion of the antitrust laws. 

If American industry is to play its part in implementing foreign 
economic policy; if we are to distribute more goods to more people 
at lower prices; if we are to get labor a 52-week working year, high 
wages and continuous employment; if we are going to have to leave 
with industry a major share of the burden of pioneering technologi- 
cal advances; if we are going to maintain the modern concept of 
industrial organization in which concerns are not to go bankrupt 
and stock market values are not to take precipitous falls—then we 
also have to face up to the social and economic concept of large 
businesses, of companies integrating backwards to raw materials and 
forward to retail outlets in order to provide and schedule continuous 
production based on continuous retail distribution. 

In many instances, such results can most cheaply and readily 
be accomplished by merger—though mergers are not always the 
answer to the maiden’s prayer as some manufacturers who have 
bought retail outlets have found out. In some instances, too, mergers 
may mean reducing the number of smaller “independent businesses.” 

The question is where does the public interest lie, both from an 
overall national viewpoint and from the viewpoint of particular facts 
of particular businesses in a particular industry. In other words, 
where are we “heading”? 
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ORGANIZED LABOR AND THE ANTITRUST LAWS 
(Part 1) 


by 


Lita ABRAMSON* 


The headline-making investigation of corruption and terrorism in 
labor unions by the Senate Select Committee on Improper Activities 
in the Labor or Management Fields may have great repercussions in 
a different area of trade union concern—the antitrust field. Last 
year’s investigation of the activities of the International Brotherhood 
of Teamsters and its president, David Beck, led the Departments of 
Commerce and Justice to consider amending the existing antitrust 
laws or drafting new ones in an effort to curb union activities which 
restrain trade.’ The hearings presently being held by the Senate 
committee on the Teamsters and James Hoffa reveal more fully the 
prevalence of gangsterism and corruption; and the A.F.L.-C.I.O. has 
ordered Maurice A. Hutcheson, president of the Carpenters Union, 
to account personally for corruption in his union.” 

In light of the continuing disclosures of improper labor activities 
and the defeat of the labor bill, sponsored by Senators Kennedy and 
Ives, it is possible that in the next session of Congress a stronger 
measure may be passed—one aimed not only at eliminating corrup- 
tion in unions but also at bringing certain union activities within the 
reach of the antitrust laws. The passage of such a bill may be 
further spurred by. Mr. Hoffa’s plans to organize a transportation 
union; and, indeed, at least one writer has expressed the opinion 
that the only way to prevent the emergence of “Mr. Hoffa’s Napo- 
leonic dream of a transport empire” is by subjecting organized labor 
to the application of the antitrust laws: 


Removing the antitrust exemption might not by itself be 
enough, but it is the essential first step in preventing the colossus 
Mr. Hoffa wants to build. 





* Economist, New York City. 


1 James A. Reynolds, “Unions and Antitrust: Senate Hearings Spur Moves to 
Make Labor Subject to Trust Laws,” The Wall Street Journal, March 28, 1957, p. 9. 


2 Stanley Levey, “Meany Calls on Hutcheson to Account for Corruption,” The 
New York Times, August 22, 1958, p. 1. 
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Yet honest labor leaders . . . apparently fear that this course 
would be going “too far”—that it would seem to be “anti-union”. 
The worry is understandable, but such legislation would not 
be anti-union any more than the Sherman Act is anti-business. 

. . . It is Mr. Hoffa’s Teamsters that are anti-union, if one 
thinks unions should be honest and independent entities. It is 
very much in . . . the nation’s interest to call a halt to this un- 
limited power grab before it is too late.® 


In order to determine whether or not, and if so, to what degree, 
unions should once again be subjected to the antitrust laws, it is 
first necessary to trace the evolution of the application of the anti- 
trust laws to trade union activities. 


I. History 


The first case to reach the Supreme Court in which a labor 
union member was prosecuted for violation of the Sherman Act 
was that of Loewe v. Lawlor* (otherwise known as the Danbury 
Hatters’ case). A nationally affiliated union tried to organize Loewe’s 
company by local strikes in Danbury, Connecticut. As these attempts 
were unsuccessful, the union imposed a nationwide secondary boy- 
cott—A.F. of L. men throughout the nation refused to buy Loewe’s 
hats or to deal with merchants who sold them. Loewe sued the 
union for treble damages and was awarded a judgment of over half 
a million dollars. Loewe showed that the union violated the Sherman 
Act because the boycott resulted in a cessation of orders from out- 
side Connecticut and interfered with the fulfillment of orders. 


It matters not that the defendants were members of labor 
unions and were not themselves engaged in carrying on any 
form of interstate trade, nor that their operations also embraced 
restraint of trade within a State; nor that they did not . 
resort to the actual seizure of plaintiff's hats while in transit 
and destroy the plaintiff's interstate trade as a means to compel 
them to “unionize” their factory, as a step in their broader 





3 “The Answer to Unlimited Power,” editorial, The Wall Street Journal, August 
20, 1958, p. 8. 


4 Loewe v. Lawlor, 208 U.S. 274 (1908). 
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conspiracy to force all hat manufacturers to do so . . . A combi- 
nation to restrain and prevent plaintiffs from selling and dis- 
posing of their product to customers in other States and to 
restrain and prevent such customers in other States from buying 
them, is a combination is restraint of trade as much as a combi- 
nation to prevent by physical violence their transportation from 
State to State.§ 


This decision was a departure from what the courts had meant 
at common law when they spoke of restraints of trade. Under com- 
mon law, a restraint of trade prosecution was applied only to those 
who dealt in commodities as producers or marketers.® 

In order to limit the application of the Sherman Act to unions, 
Congress included sections 6 and 20 in the Clayton Act. Section 6 
stated that human labor is not a commodity or article of commerce; 
nothing contained in the antitrust laws forbids the existence and 
operation of labor organizations instituted for purposes of mutual 
aid, and not having capital stock or conducted for profit, or forbids 
individual members of such organizations from lawfully carrying out 
the legitimate objectives of these organizations. It further states that 
these organizations or their members shall not be held to be illegal 
combinations or conspiracies in restraint of trade under the anti- 
trust laws. 

To check the misuse by courts of the injunction, Section 20 was 
added to the Act. Although, under common law, the injunction 
was only used to prevent irreparable damage to tangible property, 
American courts chose to enlarge the scope of applicability of the 
injunction. They began to assume that intangible business interests, 
such as loss of production, customers, and profitable relationships, 
are also property to be protected by injunctions. The abuse of the 
injunction left little scope for even peaceful economic coercion by 
unions. Many courts began overlooking the need for proof of specific 
and independently unlawful conduct on which to base their judg- 
ment. They looked simply at the purpose of the conduct or at the 
economic context in which it occurred, and disregarded completely 
the legal significance of the conduct itself. Many judges began to 





S Ibid., p. 276. 
6 Charles O. Gregory, Labor and the Law, p. 208. 
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think of union activity as enjoinable in itself. Union leaders, not 
being able to anticipate the vagaries of the judicial mind, could not 
determine the area of economic conduct within which they were 
legally free to act.” 

Section 20 barred issuance of federal injunctions prohibiting 
activities “in any case between an employer and employees, or 
between employers and employees, or between employees, or between 
persons employed and persons seeking employment, involving, or 
growing out of, a dispute concerning terms or conditions of employ- 
ment, unless necessary to prevent irreparable injury to property .. .”. 
And, after listing the types of activities (such as terminating employ- 
ment) against which no injunction can be issued, the paragraph 
ends with: “Nor shall any of the acts specified in this paragraph 
be considered or held to be violations of any law of the United 
States.” 

In the Duplex case,® the Supreme Court narrowed the exemption 
thus conferred by stating that the protection of Section 20 was 
limited to disputes between an employer and his own employees. 
In this instance, the machinists’ union, which had succeeded in 
unionizing three of the four United States manufacturers of news- 
paper printing presses, struck the Duplex factory in Michigan, in 
order to enforce the “closed shop”, eight-hour day, and union wage 
scale. The Duplex Company had insisted on maintaining a wage 
scale below that prevailing elsewhere. To make the strike effective, 
the union induced machinists in New York to refuse to install 
Duplex presses, truck-drivers to refuse to haul them, and encouraged 
other unionists to cease working for and patronizing the customers 
of the Duplex Company. It was these secondary boycott activities 
which the Court condemned. Mr. Justice Pitney rejected the com- 
mon law technique that would condemn restraints upon the basis 
of ends sought or means employed. Neither the justifiability of 
the objective, nor the essential peaceableness of the means employed 
could make legal what the Sherman Act had made illegal. The 
Supreme Court deemed inadmissible the Circuit Court of Appeals’ 
construction of Section 20. The latter court thought the words 
“employers and employees”, as used in Section 20, should be treated 





7 Ibid., pp. 97-104. 
8 Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921). 
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as referring to “the business class or clan to which the parties 
litigant respectively belong’; and that as there was a dispute at the 
Michigan factory concerning conditions of employment there—a 
dispute created, if it didn’t exist before, by the machinists’ union’s 
calling a strike—Section 20 permitted members of the union else- 
where, although having no employment relation with the company, 
to make that dispute their own and instigate sympathetic strikes, 
picketing, and boycotting against employers wholly unconnected 
with the factory and having relations with the Duplex Company 
only by way of purchasing its product in the ordinary course of 
interstate commerce—and this where there was no labor dispute 
between such employers and their employees.’ 

The Supreme Court stated that the subject of the boycott is 
dealt with specifically in the “ceasing to patronize” provision of 
Section 20; the exemption from injunctive action is limited to pressure 
exerted on a “party to such dispute” by means of peaceful and 
lawful influence upon neutrals. 


There is nothing here to justify defendants or the organi- 
zations they represent in using either threats or persuasion to 
bring about strikes or a cessation of work gn the part of em- 
ployees of complainant’s customers or prospective customers, 
or of the trucking company employed by the customers, with 
the object of compelling such customers to withdraw or refrain 
from commercial relations with complainant, and of thereby 
constraining complainant to yield the matter in dispute. To 
instigate a sympathetic strike in aid of a secondary boycott 
cannot be deemed “peaceful and lawful” persuasion. In essence 
it is a threat to inflict damage upon the immediate employer, 
between whom and his employees no dispute exists, in order 
to bring him against his will into a concerted plan to inflict 
damage upon another employer who is in dispute with his 
employees.?? 


Brandeis characteristically investigated the economic facts under- 
lying the legal question facing the Court. In his dissent, he stated 
that between 1909 and 1913 the machinists’ union induced three 





9 Ibid., p. 471. 
10 Jbid., p. 474. 
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of the four United States manufacturers of printing presses to recog- 
nize and deal with the union. Two of the three manufacturers noti- 
fied the union that they would have to terminate their agreement 
with it unless their competitor, the Duplex Company, entered an 
agreement with the union, thereby giving more favorable terms to 
labor and imposing a greater burden on the employer. The union 
justified their action by self-interest: the Duplex Company’s refusal 
to deal with the union threatened the interests not only of such 
union members as were its factory employees, but of all members 
of the affiliated unions employed by Duplex’s competitors. “May 
not all with a common interest join in refusing to expend their 
labor upon articles whose very production constitutes an attack on 
their standard of living and the institution which they are convinced 
supports it?” Brandeis said under common law principles and Sec- 
tion 20 of the Clayton Act, which applies to employees not in direct 
relation to the employer, the answer should be yes. 


The Supreme Court’s final word on this subject in this case is 
aptly illustrated by this paragraph: 


The section (6) assumes the normal objects of a labor 
organization to be legitimate and declares that nothing in anti- 
trust laws shall be construed to forbid the existence and operation 
of such organizations or to forbid their members from lawfully 
carrying out their legitimate objects; and that such an organi- 
zation shall not be held in itself—merely because of its existence 
and operation—to be an illegal combination or conspiracy in 
restraint of trade. But there is nothing in the section to exempt 
such an organization or its members from accountability where 
it or they depart from its normal and legitimate objects and 
engage in an actual combination or conspiracy in restraint 
of trade.” 


Both of these cases involved a boycott and a strike, and the boy- 
cott, carried on in a state other than the one where the strike occurred, 
had as its immediate aim the effectuation of a result at the point of 
manufacture of the goods. The question of whether or not such a 
boycott was necessary for a Sherman Act violation, because it operated 





11 Jbid., p. 469. 
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at the point of destination of goods shipped in interstate commerce, 
or whether the Act could be violated by restraints which were limited 
to the point of manufacturing but prevented goods from entering 
interstate commerce, came to the fore in the two Coronado cases and 
the Heckert case. 

The United Mine Workers of America struck a Coronado coal 
mine, as non-union coal was undermining the competitive ability of 
union-mined coal. Not only did the workers strike, but they resorted 
to pillage, arson, etc. The company brought suit for triple damages 
under the Sherman Act against the union, citing as a violation of 
the Act the stoppage of those shipments of coal which would have 
been made to other states. This case posed a problem for the Court. 
If it held this stoppage of commerce to be a violation of the Act, 
it would be declaring practically all strikes and other union self-help 
bargaining devices unlawful, as by 1922 most of the significant units 
of industry were producing for national markets and sent large 
shares of their goods to other states.’* The decision stated that the 
union activity in this instance was only an indirect restraint of com- 
merce, that the mining of coal was local in character, and that 
the union’s interference was confined to production and did not 
touch on marketing or distribution. Here the Supreme Court in- 
troduced the subjective intent test in strike cases, although it had 
already taken the position that the application of the Sherman Act 
should be determined on the basis of the union activities’ observable 
effects on commerce, as in the secondary boycott cases.** In this 
particular case of q restraint on manufacturing, the knowledge that 
the restraint would reduce the supply of goods in interstate com- 
merce the Court regarded as insufficient proof of the directness that 
was needed for a violation. The addition of criminal and illegal 
means did not suffice to make direct what was otherwise only in- 
direct. The union was merely trying to correct a local situation. 

In the United Leather Workers v. Heckert,* a strike at a trunk 
factory, more than 90% of whose output was shipped out of state 
for sale, was declared by the Court not to be a violation of the 
Sherman Act. The Court tried to clarify what it meant by a direct, 


12 Gregory, op. cit., p. 211. 
13 [bid., p. 215. 
14 United Leather Workers vy. Heckert, 265 U. S. 457 (1924). 
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and therefore unlawful, obstruction to interstate commerce: an act, 
the intent or effect of which must be to enable the conspirators 
“to monopolize the supply [of the article], control its price or dis- 
criminate as between its would be purchasers.” '* 

“Directness” is thus a way to distinguish between restraints of 
trade not on the basis of tactics or the effects of the action in reducing 
the supply of goods moving in interstate commerce, but on the basis 
of objectives. Thus, objectives which had been regarded as immaterial 
to the legality or illegality of a boycott became the prime test of 
the legality or illegality of a strike. 

A year after the decision in the Heckert case, the Coronado case 
came up again at a re-trial. A union official testified that District 21 
had intended to unionize the mine in order to protect the competitive 
ability of union-mined coal. Thus, because the union was mainly 
concerned with the situation in interstate markets for coal in order 
to protect existing union territory from nonunion competition, rather 
than being primarily concerned with the situation in the particular 
mines where the strike was called, what had merely been an indirect 
and innocent restraint of commerce had become a direct and therefore 
illegal restraint. 


The mere reduction in the supply of an article to be shipped 
in interstate commerce by the illegal or tortious prevention of 
its manufacture or production is ordinarily an indirect and re- 
mote obstruction to that commerce. But when the intent of 
those unlawfully preventing the manufacture or production is 
shown to be to restrain or control the supply entering and moving 
in interstate commerce, or the price of it in interstate markets, 
their action is a direct violation of the Antitrust Act.’® 


A case which was to become even more important in later years 
was that of U. S. v. Brims.'* Here the Supreme Court unanimously 
approved the use of the Sherman Act to condemn a three-cornered 
working agreement between a carpenters’ union, organized building 
contractors, and organized operators of woodwork mills in the Chicago 





1S [bid., p. 471. 
16 Coronado Coal Co. vy. United Mine Workers, 268 U.S. 295 (1925), p. 310. 


17 U.S. v. Brims, 272 U.S. 549 (1926). 
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area. Building contractors had agreed to employ only union car- 
penters and to install only union-made trim. The woodwork mill 
owners agreed to employ only union carpenters. The union agreed 
that its building carpenters would install only union-made wood 
trim. This arrangement was disastrous to out-of-state mills. As this 
was a complete market control achieved at the expense of Chicago 
consumers, the Court convicted union leaders for having helped to 
destroy competition from out-of-state mills, whether or not they were 
unionized. The union had conspired with businessmen to control a 
large market for their mutual advantage, and was not engaged 
merely in an attempt to exert organizational pressure on employers. 

The decision in the Bedford Cut Stone case’® was a reaffirmation 
of the boycott cases. To aid the national stone cutters’ union or- 
ganize the Indiana limestone quarries, all union stone cutters working 
on buildings refused to handle nonunion Indiana limestone. This 
stopped the export of nonunion limestone from Indiana to building 
contractors in other states. The Court condemned this secondary 
boycott, stating that these interferences were not in pursuit of a 
local motive, but were aimed mainly at a restraint of the interstate 
sale and shipment of the commodity. The union contended that 
their only purpose was to unionize the workers at the quarries. The 
Court said that even conceding that this was their ultimate aim, 
the question must be asked as to how this was to be accomplished. 
According to the majority of the Court, it was to be done by an 
attack on the use of the product in other states with the intent of 
reducing the companies’ interstate business and thereby forcing them 
to comply with union demands. 


And, since these strikes were directed against the use of 
petitioners’ product in other states, with the plain design of 
suppressing or narrowing the interstate market, it is no answer 
to say that the ultimate object to be accomplished was to bring 
about a change of conduct on the part of petitioners in respect 
of the employment of union members in Indiana. A restraint of 
interstate commerce cannot be justified by the fact that the 





18 Bedford Cut Stone Co. v. Journeymen Stone Cutters Association, 274 U. S. 37 
(1927). 








540 THE ANTITRUST BULLETIN 


ultimate object of the participants was to secure an ulterior bene- 
fit which they might have been at liberty to pursue by means 
not involving such restraint.’® 


The Supreme Court explicitly stated that this case was not to be 
controlled by the decision and reasoning in the Heckert case, because 
in the latter, the strikes were only aimed against production and the 
strikers did not directly interfere with the interstate transportation 
or sales of the company’s product. “Where the means adopted are 
unlawful, the innocent general character of the organizations adopting 
them, or the lawfulness of the ultimate end sought to be attained, 
cannot serve as a justification.”° 

Brandeis’ dissent argued for the adoption of the use of the “rule 
of reason.” He contended that the union was effecting a reasonable 
restraint in light of the surrounding circumstances. The union was 
trying to prevent its destruction by a powerful combination of twenty- 
four corporations. He also stressed the fact that only stonecutters 
and setters were involved and that they all had a common industrial 
interest. The union’s only weapon was the legitimate one of a con- 
certed refusal to work in order to advance their interests through 
extended organizations. 

Brandeis pointed out that a great difference existed between this 
case and the action which the Court had condemned in the Duplex 
case. The combination there condemned was not the cooperation 
for self-protection only of men in a single craft. It was an attempt 
to win by invoking the aid of others, both organized and unorganized, 
not concerned in the trade dispute. The conduct there condemned 
was not a mere refusal to finish work begun “by men working in 
opposition to” the union; it was the institution of a general boycott, 
not only of the employer’s business, but of the businesses of men 
who marketed, installed, or exhibited the product. The conduct in 
the Duplex case was not action taken for self-protection against an 
opposing union installed by employers to destroy the regular union 
with which they had had contracts. 

The unduly narrow construction of the Clayton Act exemptions 
in the boycott cases led to the passage of the Norris-LaGuardia Act. 





19 Jbid., p. 47. 
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Section 13(c) states that: “The term ‘labor dispute’ includes any 
controversy concerning terms or conditions of employment, or con- 
cerning the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms or con- 
ditions of employment, regardless of whether or not the disputant: 
stand in the proximate relation of employer and employee.” No 
injunction could be issued where a “labor dispute,” so defined, existed. 

The decision and reasoning of the Supreme Court in the Apex 
case?! was based more on reality than was the second Coronado case. 
In the Apex case, hosiery workers wanted to eliminate the com- 
petition of nonunion made stockings. A sit-down strike and the 
seizure of the Apex Company’s plant in Philadelphia was intended 
to force unionization on the employer. The strikers locked up the 
plant, broke windows and machines, and refused to let the em- 
ployer ship already-finished hosiery which was destined to out-of-state 
customers. 

The Supreme Court’s decision against the union in the second 
Coronado case was based on proof of the subjective intent that the 
union was trying to organize the mine so that its product would 
not compete with union-mined coal in its nonunion character. Yet 
this very purpose was declared by Justice Stone in the Apex case 
to be a lawful incident of trade unionism. He stated that any re- 
straint to be illegal under the Sherman Act must aim to suppress 
competition by dividing markets, fixing prices, etc. Merely to prevent 
substantial interstate shipments in order to enforce ordinary labor 
demands is not such an aim. Any combination of employees tends 
to curtail the competitive forces which would otherwise operate in 
the sale of employees’ services to their employers, but raising the price 
of labor by such a restraint finds specific sanction, if not at common 
law, then in the language of the Clayton Act. Although there did 
exist a restraint on commerce caused by the prevention of manu- 
facturing, there was no intent on the part of strikers to do more than 
raise the price of their own labor—a justifiable objective of unionism. 


Since, in order to render a labor combination effective, it 
must eliminate the competition from non-union made goods, an 
elimination of price competition based on differences in labor 


21 Apex Hosiery Co. vy. Leader, 310 U.S. 469 (1940). 
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standards is the objective of any national labor organization. 
But this effect on competition has not been considered to be 
the kind of curtailment of price competition prohibited by the 
Sherman Act.?* 


The present status of the legality of labor union activity under 
the antitrust laws was determined by the Supreme Court in the 
Hutcheson case.** The carpenters’ union had a jurisdictional dispute 
with the machinists’ union over which union should be assigned the 
work of dismantling certain machinery at the Anheuser-Busch plant 
in St. Louis. The company gave the work to the machinists’ union, 
so the employees of the carpenters’ union went on strike, refused to 
work for the company, or on the construction work being done for 
the company’s adjoining tenant; they picketed the brewer's premises, 
and union officials advised union members and their friends not to 
buy this company’s beer. 

The decision rendered by Justice Frankfurter, speaking for the 
Court, practically took all labor union activity out of the reach of 
the antitrust laws. Frankfurter decided that Congress in the Norris- 
LaGuardia Anti-Injunction Act had redefined the conduct set forth 
in the second paragraph of Section 20 of the Clayton Act, with 
reference to both employees and non-employees. By reading the 
Clayton Act clause—‘‘nor shall any of the acts specified in this para- 
graph be considered or held to be violations of any law of the 
United States’’—into the Norris-LaGuardia Act, all labor union con- 
duct described in Section 4 of the Norris-LaGuardia Act was not 
only nonenjoinable in federal courts, but also became absolutely legal. 

Although the verdict of the case is consistent with the major 
position taken by the Court in the Apex case—the union was not 
attempting to gain control over the market for a particular brand 
of beer—this case went much further in exempting union activity 
under the antitrust laws. First of all, the union was not engaged 
in an organizing attempt, but in a jurisdictional dispute. Secondly, 
the Court applied the basic reasoning of the Apex case to secondary 
boycotts. But most important of all, all nonenjoinable action was 
now made absolutely legal! Frankfurter’s decision did, however, 


22 Jbid., pp. 503-504 
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leave open the possibility that unions who conspired with employers 
to control the supply and price of commodities for their mutual 
benefit, thus departing from normal union bargaining and organi- 
zational activities, might still violate the Sherman Act. 

This possibility of a loophole, under which unions would remain 
subject to antitrust prosecution for a particular type of action, was 
examined in the case of Allen Bradley Company v. Local No. 3, 
International Brotherhood of Electrical Workers.2* Local No. 3 com- 
prised practically all the production and installation electricians; em- 
ployed in the New York area. As this local only had jurisdiction 
over New York City, it was impossible for electrical manufacturing 
companies outside of New York City to enter into collective bargain- 
ing agreements with this local. Some of these out-of-town companies 
had collective bargaining agreements with other unions, and in some 
cases, even with other locals of the IBEW. To enlarge the employ- 
ment opportunities for its own members, the local realized that local 
manufacturers must have the widest possible market for its goods. 
The union waged a campaign to obtain closed-shop agreements with 
all local electrical equipment manufacturers and contractors. Under 
these agreements, contractors had to purchase equipment only from 
local manufacturers who also had closed-shop agreements with Local 
No. 3; manufacturers had to confine their New York City sales to 
contractors employing the local’s members. By having its members 
refuse to handle any equipment manufactured by outside shops, the 
union insured a plentiful supply of work for its members. It elimi- 
nated from the New York area the competition previously afforded 
by out-of-state manufacturers. The unionized New York producers 
had the New York market entirely to themselves, and they charged 
local consumers higher prices than outside consumers. 

Several of the out-of-state manufacturers brought suit against 
the union under the Sherman Act. The second Court of Appeals 
held that under the doctrine announced in the Hutcheson case, the 
union had not violated the Act but was merely promoting its eco- 
nomic security through the exercise of conduct fairly described in 
Section 20 of the Clayton Act and Section 4 of the Norris-LaGuardia 


24 Allen Bradley Co. vy, Local No. 3, International Brotherhood of Electrical 
Workers, 325 U.S. 797 (1945). 
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Act. Judge Clark concluded that the findings in the case did not show 
any union-employer connivance. 

The Supreme Court, however, decided that the findings did show 
conspiracy, and therefore approved a limited injunction to prevent 
its effect. 


In the course of time, this type of individual employer- 
employee agreement expanded into industry-wide understand- 
ings, looking not merely to terms and conditions of employment 
but also to price and market control.§ 

Employers and the union did here make bargaining agree- 
ments in which the employers agreed not to buy goods manu- 
factured by companies which did not employ the members of 
Local No. 3. We may assume that such an agreement standing 
alone would not have violated the Sherman Act. But it did not 
stand alone.”® 


The dissenting opinion of Justice Roberts’ points out the danger 
of the present status of the law as announced in the Hutcheson and 
Allen Bradley decisions: a union’s purpose to harm the competitive 
system, to raise prices, restrict production, or otherwise control the 
market, would not make the concerted action illegal as long as no 
employer participated in the conspiracy. 

Collective agreements must now be viewed to determine whether 
the agreements involve a bona fide labor dispute in which the 
employer-employee relationship is the matrix of the controversy, and/ 
or whether they are in aid of a conspiracy by the employers to 
control markets and prices or otherwise illegally restrict commercial 
competition. 

* * * # # 

A historical review of the application of the antitrust laws to 
trade union activity illustrates a trend away from the application 
of such laws to union practices. The early cases involving secondary 
boycotts were decided on the basis of the effects of such actions 
on interstate commerce; no weight was given to the fact that these 
acts were instituted to further trade union objectives. In fact, it 





25 = Ibid., p. 799. 
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can be said that secondary boycott activities were condemned per se. 
The first Coronado case witnessed the application of the subjective 
intent test to strike cases, but this criterion would seem to have been 
either misused or misinterpreted in the second Coronado case. It 
seems unrealistic for the Court to have found that the union, by its 
organizing activity, intended to control the supply of coal; it would 
seem that in this instance they were merely trying to prevent the 
undermining of their labor standards. The subjective intent test 
made a nominal appearance in the Bedford case, but the existence 
of the secondary boycott activities illustrated to the satisfaction of the 
Court the existence of an intent to restrain the use of the product, 
even though this was purely a means to gain a legitimate labor union 
objective. The rule set down in the Apex case, that merely prevent- 
ing substantial interstate shipments in order to enforce labor demands 
is not illegal, was a restatement of the criterion of “directness” set 
down in the Heckert case as the basis of antitrust violation. As long 
as there was no action designed to suppress commercial competition 
by fixing prices, dividing markets, etc. the union was free to pursue 
its legitimate interests. 

In view of the fact that two of the fundamental policies of 
our nation are the promotion of competition, and the promotion and 
protection of labor’s right to organize and bargain collectively, the 
basic criteria outlined in the Heckert decision and reaffirmed in the 
Apex case seem to offer the best possibility for a reconciliation of these 
two goa!s. Organized labor would remain free to pursue its legitimate 
objectives concerning wages, hours, and working conditions, but it 
would not be given a free hand to impose certain rigidities in our 
economic system which our antitrust laws were inaugurated to pre- 
vent and/or correct. Unions would no longer be allowed to impose 
any and all types of rigidities so long as they were involved in a “labor 
dispute” over legitimate union objectives. 

It is the contention of this article that certain types of union 
activity should be brought back under the antitrust laws. The mere 
absence of an employer-employee conspiracy is not a sufficient pro- 
tection of the continued existence of a free competitive system; the 
union acting alone may impose unreasonable burdens on our com- 
petitive system, and in many instances the union may not be engaged 
in a quest for “legitimate objectives.” Even the standard of con- 
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nivance involves difficulties which may possibly only be reached by 
the application in each particular instance of some sort of “rule of 
reason’’—some economic evaluation of the true nature of the surround- 
ing circumstances. This is necessary to determine whether or not 
the workers involved are “employees,” and therefore could legiti- 
mately be involved in a “labor dispute’; or whether they are really 
independent businessmen, in the guise of employees, combining with 
other businessmen to effect some market control. It will also be 
necessary to determine in each instance, not only the intent of the 
act, but the effect of such action. May it not be possible for certain 
acts which may appear on the surface to be stultifying, to have the 
opposite effect—namely, the breaking down of former rigid patterns? 
(See the Hawaiian Tuna Packers case.) Perhaps an analysis of recent 
cases involving an employer-employee conspiracy will shed light on 
these problems, and point the way to a better solution of all types 
of union cases under both the antitrust laws and the Taft-Hartley Act. 

The article is divided into sections as follows. First is a discussion 
of cases in which the union was charged with engaging in a conspiracy 
with employers. Then there is a discussion of the activities in which 
unions may engage if a “labor dispute” is involved; the main part 
of this section is devoted to the legality of union action to combat 
the peddler device. The next part is concerned with technological 
hindrances by unions. Then, in the cases arising under the Taft- 
Hartley Act, secondary boycott problems will again arise, so at that 
time there will be a discussion of a possible reconciliation of the 
arguments for and against the legitimacy of such activities. Two 
tentative solutions might be stated at this point. (1) Closely-knit 
secondary boycotts, as distinguished from general boycotts, may be 
permitted; this would depend on the surrounding circumstances of 
the case. But at least they would not be outlawed per se. (2) It may 
be possible to rewrite and/or reinterpret the laws so that it is not 
boycotts in and of themselves that are illegal, but the use of such 
means to effect certain ends. Thus, one could distinguish between 
a boycott aimed at excluding equipment manufactured by out-of-state 
companies in order to increase the state employers’ market and 
allow them to increase their prices, and by such a devious route 
increase the work available to the local union’s members and raise 


the wages they receive; and a boycott aimed at compelling an 
employer to unionize to thus prevent the undermining of union 
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standards. The same instrument of economic coercion may be used 
in these two instances, but in the first instance, the union is over- 
stepping what should be the bounds of its legitimate action—it is 
imposing a direct restraint on trade by acting to suppress commercial 
competition. In the second instance, the union is pursuing a “‘legiti- 
mate objective,” and the effect on commercial competition which 
may result from a standardization of labor costs is an indirect re- 
straint, and one to be tolerated in a society which recognizes the value 
of collective bargaining. 

The final section of the article will be devoted to a pulling together 
of various elements in order to try to reach some orderly conclusions. 
At that time proposals for new legislation and reinterpretation of 
existing statutes will be considered, in order to determine what should 
be the scope of the application of the antitrust laws to union activity. 


II. Employer-Employee Conspiracy 


Several recent cases charging employer-employee conspiracy have 
arisen in the fishing industry. A careful examination of such cases will 
be beneficial as questions arise in these cases which have an important 
contribution to make in any discussion of, and solution to, the problem 
of the area of the application of the Sherman Act to labor union 
activity. 

In the case of the Hawaiian Tuna Packers Limited v. Interna- 
tional Longshoremen’s and Warehousemen’s Union,?? the problems 
of what constitutes a “labor dispute” were discussed by the court. 
The facts of the case were that the Hawaiian Tuna Packers, the 
only cannery in Hawaii, had had contracts with 10 of the 13 Oahu 
tuna boatowners under which the boatowners would deliver all their 
fish, except 600 pounds per week, to the packers. The cannery would 
then sell the fish in the local market as agent for the boatowners, 
for which it received a 10% commission. The packers would pur- 
chase the unsold fish for its canning purposes at a price at which 
similar fish were being sold in the United States. In 1946, many 
workers on the 13 fishing boats and some of the owners were or- 
ganized into a fishing unit by the I. L. W. U.; immediately after that, 
the union demanded that the Hawaiian Tuna Packers contract with 





27 Hawaiian Tuna Packers, Ltd. v. International Longshoremen’s & Warehouse- 
men’s Union, 72 F. Supp. 562 (D. Hawaii, 1947). 
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it for one year to buy fish at a fixed price. When the canners re- 
fused, a strike was called. The packers were able to purchase the 
surplus tuna caught by fishing boats whose owners were not under 
contract to it. When the strike was called, the local union set up 
a picket line in front of the cannery. Two Hilo tuna boats delivered 
their surplus fish to the cannery. The next day, representatives of 
Local 150 went to Hilo and threatened the crews of these two boats 
that if they or others sent surplus fish to the packers, Local 150 would 
send Oahu tuna boats to Hilo with catches sufficient to disorganize 
the Hilo fresh fish market then enjoyed by the Hilo fishing boats only. 

The court stated that this did not involve a labor dispute; it was 
merely a dispute over the price of fish. The union contended that 
since crewmen’s wages were dependent on the price at which boat- 
owners sold their fish, the crewmen who shared in the proceeds could 
not get an increase in wages unless the price of fish was raised; 
therefore, this was a labor dispute relating to fishermen’s wages. 
In answer to this, the court stated that: (1) the facts did not show 
that the crewmen were negotiating for wages or percentage shares 
of proceeds with the boatowners; (2) boatowners could raise wages 
without affecting the price of fish by absorbing this additional cost. 
The court went on to say that even supposing a labor dispute did 
exist, the allegation that the union and its members combined with 
some employers to achieve the objective of establishing a monopoly 
(by threatening the Hilo fishermen not to supply the cannery) would 
place this case under the ruling set down in the Allen Bradley case. 

The first question that arises in reference to the facts of this 
case concerns the purchasing price of fish. Why did the packers, 
in their role as agents, sell the fish at the local market price, but 
buy the fish for their own packing requirements at the price pre- 
vailing in the United States for similar fish? One answer which 
seems plausible is that the local market price was higher than the 
United States price, and the cannery had the economic power to force 
this price concession from the fishermen. Another possibility is that 
the cannery and the fishermen conspired to maintain a higher price 
on the local market. 

The most critical fact in this case would seem to be that the 
union was plagued by unequal bargaining power in a situation 
where it was faced by a monopsonist. Although it is true that the 
union had enough economic strength to force the Hilo fishermen 
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not to supply the cannery during the strike, the union might still 
be impotent in trying to obtain higher wages. The boatowners were 
completely dependent on the cannery for the price it received for 
surplus fish. It may not be true, although the court argued the con- 
trary, that the crewmen could obtain higher wages if the boatowners 
absorbed the higher costs; since the price of surplus fish was deter- 
mined by the packers, there would be a limit to the additional costs 
which the boatowners would be able to absorb. 

In a case such as this, where the union proves to be ineffectual 
because the real determiner of its wages is a monopsonist, there 
can be an economic justification for increasing the economic strength 
of the union. For although this might result in passing the higher 
cost on to consumers in the form of higher prices, if the demand 
for fish was price inelastic, there is the possibility that such action 
might have the effect of simply decreasing the profit margin of the 
cannery. 

The court was being unrealistic in declaring this to be an employer- 
employee conspiracy. In order to determine whether or not the boat- 
owners were really employers it would be necessary to ascertain the 
degree of independence possessed by them. (This will be discussed 
later in the cases involving the problem of union action to combat 
the peddler system.) It would seem that where the fishermen are 
confronted by a monopsonist, the degree of independence would not 
be very great. 

To turn to the method by which the union sought to increase their 
wages. It is the opinion of this writer that the union was seeking 
to impose an unnecessary rigidity; they were secking to force the 
cannery to pay an arbitrarily fixed price having no relation to the 
market price. It would seem that the union could benefit its members 
by organizing the crew members of boats not under contract to the 
cannery. In this manner the union would be cutting off the alterna- 
tive sources of supply of the cannery; so that when the boatowners 
found themselves in a position where they could no longer absorb 
the additional costs of higher wages, the boatowners would demand 
that the packers receive a lower commission for their function as 
agents and/or pay the local market price for the fish it bought for 
canning purposes. This type of action would give the boatowners 
a larger spread between costs and prices and thus make it possible 
for them to award the union higher wages. As long as there existed 
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alternative ways to increase the labor standards of the crewmen, this 
writer would not sanction the imposition of an arbitrarily fixed 
price or the union’s activities on the level of the product market. 

In the case of Columbia River Packers Association v. Hinton, 
the Supreme Court held that a controversy between a fishermen’s 
union and a packers’ association was not a “labor dispute.” ** 
Although the union was affiliated with the C. I. O., the Court found 
that the characteristics of the union were more like those of a fish- 
ermen’s association than a trade union. The Court found that the 
fishermen owned or leased the fishing boats and carried on their 
business as independent entrepreneurs, uncontrolled by the processors. 
A dispute among businessmen over the terms of contract for the 
sale of fish is very different from a “controversy concerning the terms 
or conditions of employment.” 

The decision in this case must be considered in the light of 
the circumstances leading to this controversy, and the alternative 
solutions to the various problems raised. 

The Columbia River salmon fishermen who did not own their 
own boats could avail themselves of the canning companies’ fishing 
boats. This obligated the fisherman to turn over his catch regularly 
to the canner until the boat was paid for; the canner also retained 
a chattel mortgage on the boat, so that in case of default by the 
fisherman the canner could foreclose and repossess the boat. It has 
been argued that in these circumstances the bargaining power of 
the “share-fishing” fisherman as to the price of his cash was practically 
non-existent unless he combined with others.2® The inferior bargain- 
ing power of all the salmon fishermen in this area had at least 
two common causes, arising from the nature of their product and 
the nature of their market. Because fish is a perishable product, 
the absence of a prior agreement as to the terms or conditions of 
sale would compel the fishermen to accept any price the canners 
offered. Secondly, hundreds of fishermen supplied only a handful 
of large packing concerns. The packers’ association accounted for 
more than 60% of the processed fish produced in Oregon, as well 
as a substantial amount of that produced in Washington and Alaska. 





28 Columbia River Packers Association v. Hinton, 315 U.S. 143 (1942). 


29 Milton M. Gottesman, “Restraint of Trade—Employees or Enterprisers,” Uni- 
versity of Chicago Law Review, Vol. 15, 1947-48, p. 638. 
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If the fishermen refused to sell at a given price, the packers might 
be able to fill their needs elsewhere. But, according to this authority,*° 
the fisherman was totally dependent on the packers for his compen- 
sation—he was separated from the large city markets for fresh fish, 
and without adequate transportation, he had no alternative but to 
sell quickly for whatever price he could get. 

The District Court found that “prior to the organization of the 
P. C. F. U. (Pacific Coast Fishermen’s Union) . . . silver-sided salmon 
on occasions were sold to the packers as low as 1¢ per pound, and, 
concurrent therewith, the retail price of the same product sold to 
the public in the same area for between 15¢ and 20¢ per pound” 
and that “there is no evidence offered in this case tending to show 
that the wholesale or retail prices paid by consumers have been en- 
hanced by the activities of the defendants.” The union’s function 
was to contract with the packers’ association; a basic condition of 
the contract and the one which led to this dispute was that union 
members should not be required to work alongside non-union em- 
ployees. However, the union would admit any fisherman who agreed 
to abide by its charter and withdraw from rival organizations. As 
a result of the P. C. F. U.’s activities, the product market has been 
virtually unaffected; the only group to be deprived of the advantages 
of competition were the canners, whose profit per can was lowered.** 

In the light of these facts, was the Supreme Court’s decision the 
correct one? The crucial legal question is whether or not these fisher- 
men are “employees” of the canners. There is no simple formula 
which distinguishes the employee from the entrepreneur. Many cri- 
teria have been used by the courts both singly and severally: 
(1) “wage” as opposed to “sale,” (2) risk-bearing and ownership, 
(3) distributor as opposed to the producer, (4) regular course of 
dealing versus casual dealing, (5) the criterion of the common law— 
that whether or not a given individual is an employee or an in- 
dependent contractor depends on whether the purported employer 
exercises control over the means of performance as well as the end 
result to be achieved.** 
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It would seem that, at least, those fishermen who contracted 
to operate the canners’ boats were employees of the canners, and 
not independent entrepreneurs. But this fact would not justify their 
concerted activity to fix the price of fish; it certainly would justify 
their concerted action to enter more favorable contractual relations, 
e.g., the terms on which the canners’ boats would be operated. 

It is this writer’s opinion that a real problem exists in the unequal 
relations between the fishermen and the packers, but that one must 
ensure that the cure is not worse than the disease. The weakness in 
the bargaining position of the fishermen is in their lack of alternatives, 
and their consequent complete dependence on the packers’ asso- 
ciation. It would seem that it is practically irrelevant (although not 
legally irrelevant) whether or not an employer-employee relationship 
existed; if they were employees they still should not be permitted 
to fix the price of fish or limit its supply. But it would seem to be 
beneficial for the fishermen to join together to improve their position 
by concerted action aimed at creating alternative outlets for their 
product. The cooperative ownership and operation of refrigerated 
boats or trucks would open more distant markets to them and make 
the fishermen’s relations with the canners more on par.** It is pos- 
sible that by preventing the fishermen from controlling the price 
and the amount of the product supplied, an incentive may be created 
which would force the fishermen to be more enterprising. The fisher- 
men might find ways to circumvent the power of the canners. One 
way has already been hinted at—vertical integration. 

A case where the employer-employee conspiracy was more clear- 
cut arose recently concerning the New Bedford fishermen.** The 
indictment alleged that many of the fishing boats in this area were 
owned by members of the Seafood Producers’ Association of New 
Bedford, and were operated by fishermen under contract to the Asso- 
ciation. The boats manned by union members accounted for more 
than 90% of the fish landed in New Bedford, one of the largest 
fishing ports in the United States. The contract provided that crew 
members, boat captains, and boatowners “each receive a stipulated 





33 See also: Gulf Coast Shrimper’s & Oysterman’s Association v. U. S., 236 F. 2d 
658. 


34 U.S. y. Atlantic Fishermen’s Union, CCH Trade Regulation Reporter, 68,289 
(C. C. A. 1, 1956). 
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share of the proceeds received upon sale of the catch” and, “each 
fisherman who is a member of the crew risks making a profit or a 
loss, according to the success or failure of each fishing trip.” The 
indictment charged that since 1943, the union and the Association 
had engaged in a combination and conspiracy to restrain unreason- 
ably the production and sale of fish in New Bedford. The union and 
the Association had by agreement limited the amount and type of 
fish caught, fixed and maintained prices, terms and conditions of 
sales of fish to dealers, required that all sales of fish in New Bedford 
be made through the fish auction controlled by the union, and boy- 
cotted dealers who purchased fish from fishermen outside the auction. 

The same analysis applied to the Hawaiian Tuna Packers case is 
applicable here, and would lead to the condemnation of this con- 
spiracy. It can be argued that by the terms of the contract, the 
wages of the fishermen are directly dependent on the price the fish 
brings. This point is conceded. But the question must be asked if 
this fact justifies the restriction of supply and the enhancement of 
price which the activity of the union and the Association brings 
about. In this writer’s opinion, the answer is no. The union was not 
engaged in an activity to turn the terms of the contract more in its 
favor—e.g., receiving some minimum compensation for their work 
even though the fishing trip was unsuccessful financially, or earn- 
ing a higher percentage of the proceeds from a successful expedition. 
They were acting directly in the area of prices and production, and 
they were not acting solely for the advancement of their own in- 
terests. If there is a great disparity in the economic strength of the 
union and the Association, perhaps the answer to the problem of the 
wage and working conditions of the fishermen lies in reducing the 
power of the Association. 

In a series of cases handed down since the Allen Bradley decision, 
the courts have consistently struck down employer-employee con- 
spiracies. In these instances, the unions were going beyond their 
legitimate objective of collective bargaining in the interest of their 
members, and were engaged in imposing rigidities on our economic 
system which would be harmful to everyone in their interests as 
consumers. There would seem to be no plausible reason for tolerating 
these conspiracies—most of them do not even involve the borderline 
problems found in the fishermen cases—for why should a union- 
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business conspiracy be able to achieve, or attempt to achieve, what 
a conspiracy of businessmen alone cannot even attempt to do? 

The court clearly indicated in the Lumber Products Association 
case*® the extent to which a union may act to protect its wages. 
The circumstances which led to this case are as follows. Prior to 
1936, most of the mill work and patterned lumber used in the San 
Francisco area was produced in Washington and Oregon with the 
most modern equipment and on a mass production basis. This was 
in marked contrast to the more costly, small plant operations of 
the San Francisco manufacturers, who used the skilled labor of crafts- 
men. The labor used in Washington and Oregon production, though 
organized, was on a lower wage scale than that of the Bay Area 
workers, though the former’s annual wage was not lower. In 1936, 
the San Francisco workers’ unions demanded an increase in wages 
and this was granted on the condition that the unions prevent the 
sale and shipment to the Bay Area of products manufactured outside 
of California. The contract stated that “No material will be pur- 
chased from, and no work will be done on any material or article 
that has had any operation performed on same by Saw Mills, Mills 
or Cabinet Shops, or other distributors that do not conform to the 
rates of wage and working conditions of this agreement.”” The manu- 
facturer group circulated price lists and market reports which effec- 
tuated artificial and noncompetitive prices for mill work and patterned 
lumber. These were enforced by union picketing, work stoppages, 
and other means, which prevented the use of materials which were 
purchased in violation of the terms of the contract. 

The court stated that the union group was not protected in their 
action by the statement made in the Apex case that the restrictive 
effect on the ability of an employer to compete in price which results 
from union elimination of differences in labor standards is not illegal 
under the Sherman Act. For in this instance, the elimination of com- 
petition was not a result which incidentally followed from the achieved 
objective of increased wages, but the elimination of competition was 
the means of obtaining the increased wages. This was a restraint in- 
tended to benefit both workers and employers by exacting a monopoly 
price from the consumers. 





35 Lumber Products Association, Inc. y. U. S., 144 F. 2d 546 (C. C. A. 9, 1944). 
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One striking example of a union-employer conspiracy to eliminate 
competition involved the Philadelphia Record Company.*® The com- 
pany published a morning newspaper and during slack periods the 
workers did commercial photoengraving (chiefly at night). The 
company employed twenty-seven photo-engravers, all members of 
the union. Twenty-two of these men worked at night. The company 
had a contract with the union covering daytime commercial photo- 
engraving, but no contract as to the work done at night. The Phila- 
delphia Record Company asked the Manufacturing Photo-Engravers’ 
Association and the Philadelphia Photo-Engravers’ Union No. 7 to 
negotiate a night commercial contract with it. The Association ob- 
jected to the proposed negotiations on the grounds that: (1) The 
Philadelphia Record Company was charging lower prices, and this 
was unfair competition; (2) there was insufficient work for members 
of the Association. A strike vote was then taken among the company’s 
employees to determine whether they should cease doing commercial 
photo-engraving at night; the employees rejected the proposal. How- 
ever, two months later, the employees stopped night commercial work, 
in compliance with a union order. The court declared that the stop- 
page of night work was not due to any grievance or dispute between 
the union and the company over labor conditions. Clearly, the union 
was merely an instrument in the conspiracy to eliminate a competitor. 
There have been many outstanding (if not infamous) instances 
in the building trades of employer-employee conspiracies to obtain 
and maintain control over a particular market. The activities were 
flagrant abuses of union power and deserved to be condemned. 

In the Las Vegas Merchant Plumbers’ Association v. U. S.,37 a 
plumbing contractors’ association and a plumbers’ union were con- 
victed on a charge of conspiring to suppress competition in the sale 
and distribution of plumbing and heating supplies in interstate com- 
merce. The contractors’ association which distributed, sold, and 
installed over three-fourths of the plumbing and heating supplies used 
in southern Nevada, would send an “estimator” to determine the 
price to be paid for a particular plumbing job, and all contractor 








36 6Philadelphia Record Co. vy. Manufacturing Photo-Engravers’ Association of 
Philadelphia, 155 F. 2d 799 (C. C. A. 3, 1946). 


37 Las Vegas Merchant Plumbers Association vy. U. S., 210 F. 2d 731 (C. C. A. 9, 
1954). 
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members would adhere to this price. If two or more contractors were 
to bid for the job, a committee would designate the one to be the 
lowest bidder. To enforce compliance with this arrangement, the 
union officials would induce the workers not to work on any job 
for any plumbing contractor other than the one designated. Also, 
wholesalers would be boycotted if they offered to sell supplies at prices 
which were not agreeable to the plumbing contractors’ association. 
In one particular instance, the plumbers refused to work on a job 
awarded to a Los Angeles plumbing contractor, not a member of the 
association, because one of the association members had wanted the 
job and had been denied the contract. 

In U. S. v. Minneapolis Electrical Contractors’ Association.**® a 
union and a contractors’ association were convicted of engaging in 
an unlawful combination and conspiracy to establish and maintain 
a restrictive system of distribution of electrical equipment in the Twin 
City area. By an agreement between manufacturers, jobbers, con- 
tractors, and the union a rigid system of distribution was enforced. 
Jobbers would only sell to electrical contractors, not to consumers 
directly, and would refuse to sell to contractors who bought directly 
from manufacturers. Contractors would buy only from jobbers, and 
would refuse to install equipment which the contractors did not 
sell. Contractors would boycott jobbers who sold directly to con- 
sumers and the products of manufacturers who sold to such jobbers. 
Manufacturers were not to sell directly to contractors or to jobbers 
who sold to consumers. Union members were to refuse to install 
electrical equipment not sold by a contractor, that is, equipment 
which a consumer purchased directly from a jobber or manufacturer. 
It would be difficult to imagine a system more antagonistic to inno- 
vations in distribution and pricing than this one. 

A conspiracy, very similar to the one described in the plumbers’ 
association case, was instituted by an electrical contractors’ association 
and an electrical workers’ union in Tennessee.*® The association sold 
and installed over 75% of the electrical equipment in the Chattanooga 
area, and the union supplied over 90% of the skilled labor used in 
installing this equipment. The conspiracy to suppress competition 





38 U.S. v. Minneapolis Electrical Contractors Association, 99 F. Supp. 75 (1951). 


39 Local 175 of the International Brotherhood of Electrical Workers y. U. S., 219 
F. 2d 431 (C. C. A. 6, 1955). 
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in the sale and installation of electrical equipment in this area was 
implemented by two agreements. First of all, electrical contractors 
who intended to submit bids for a particular job registered with the 
association and agreed on who would be the lowest bidder. Secondly, 
to ensure compliance with this procedure, the union would only allow 
its members to work on jobs desired by association members if the 
job was awarded to the designated member. The union also refused 
to enter into union contracts with nonassociation electrical contractors 
in the area unless the latter agreed not to compete with association 
members on jobs desired by such members. 
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Supreme Court (as of October 15, 1958) 


Dkt. 17—Eagle Lion Studios, Inc., et al. v. Loew’s Inc., RKO 
Theatres, Inc., et al. (S. D. N. Y.), December 5, 1957, Petition 
Filed. January 20, 1958, Petition Granted. 

The Second Circuit affirmed the District Court’s ruling that two 
motion picture theatre circuits and a booking company did not 
conspire in violation of the Sherman Act to exclude other companies 
from the opportunity of licensing feature motion pictures on a com- 
petitive basis. It is the contention of the petitioner that the lower 
court had misconstrued Section 5 of the Clayton Act by failing 
to make available to petitioners all matters previously established 
by the government in antitrust actions. 


Dkt. 18—IJnternational Boxing Club of New York, Inc. v. United 
States (S. D. N. Y.), Appeal filed December 9, 1957. March 17, 
1958, probable jurisdiction was noted. 

The U. S. District Court for the Southern District of New York 
had held that two individuals, two boxing clubs and a stadium 
corporation had conspired to restrain and to monopolize the pro- 
motion of professional championship boxing contests and had monop- 
olized the promotion of such boxing contests. Very broad injunctive 
relief was granted by the Court. 

The question presented to the Supreme Court relates only to the 
nature of the relief granted. The case is particularly important in 
that it should give a guide to the type of relief which the Supreme 
Court will deem applicable to a monopoly case of this nature. 


Dkt. 24—Guerlain, Inc. v. United States (S. D. N. Y.), Decem- 
ber 30, 1957, Appeal filed. February 3, 1958, probable jurisdiction 
was noted. March 3, 1958, case transferred to Summary Calendar. 

U. S. District Court for the Southern District of New York held 
that an American company, having a French affiliate which granted 
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to the American company the exclusive right to distribute trademark 
goods in the United States, had attempted to monopolize and did 
monopolize the importation into and the sale within the United States 
of such trademark goods by utilizing Sec. 526 of the Tariff Act of 
1930. There are two basic questions to be considered by the Su- 
preme Court in this appeal. The first question relates to the definition 
of the relevant market upon which to measure the alleged monop- 
olization. The second question relates to the interrelationship between 
Sec. 526 of the Tariff Act of 1930 and Secs. 1 and 2 of the 
Sherman Act. 

Companion cases to Dkt. 24 are Dkt. 30, Parfume Corday, Inc. 
v. United States, and Dkt. 31, Lanvin Parfums, Inc. v. United States. 

On March 3, 1958, Dkts. 24, 30 and 31 were all transferred 
to the Summary Calendar. 


Dkt. 45—Beacon Theatres, Inc. v. Hon. Harry A. Westover (9th 
Cir.), April 8, 1958, Petition filed. May 19, 1958, Certiorari granted. 

The Ninth Circuit denied defendant’s petition for writ of man- 
damus to compel the trial court to vacate orders granting the plaintiff’s 
motion to strike defendant’s demand for a jury trial on a complaint 
and answer and directing the issues to be tried to the court without 
a jury separate from defendant’s counterclaim for damages under 
the antitrust laws. 


Dkt. 49—Local 24 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL-CIO v. 
Oliver (Ohio Supreme Court), Certiorari granted May 26, 1958. 

The Ohio Supreme Court dismissed an appeal from the Ohio 
Court of Appeals which held that a provision of a contract between 
the Union and a group of motor carriers was illegal under the Ohio 
antitrust laws. The contract fixed the prices to be paid for the use 
of trucks and trailers leased by the owners to motor carriers. The 
opinion also provided that the Ohio State courts had jurisdiction 
to enjoin the enforcement of the contract and to declare it null 
and void. 


Dkt. 54—United States v. Radio Corp. of America, et al. (U. S. 
D. C., E. P.), April 22, 1958, Appeal filed. June 16, 1958, juris- 
diction noted. 

The District Court held that it did not have jurisdiction of the 
Government complaint charging an illegal exchange of television 
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and radio stations with another broadcasting company because the 
FCC had approved the exchange and granted the licenses. The 
question presented to the Supreme Court is whether under the facts 
of the case the approval by the FCC excluded jurisdiction of the 
District Court. The Government contends that the FCC had erred 
in that the approval by the FCC did not include the larger con- 
spiracy described in the complaint, nor did it include all the parties. 
Another instant question presented is whether the Government in 
failing to appeal from the FCC order was guilty of laches or estoppel 
which precludes the seeking of relief in an independent action filed 
with the District Court. 


Dkt. 76—Klor’s Inc. v. Broadway-Hale Stores, Inc., et al., (9th 
Cir.), May 31, 1958, Petition filed. Certiorari granted October 13, 
1958. 

The Circuit Court affirmed a dismissal of a retail store’s action 
charging a conspiracy among certain suppliers to refuse to sell the 
plaintiff certain merchandise. The court ruled that the complaint 
and the proof did not allege and show “injury to the public” and 
that therefore plaintiff's action must fail. 


Dkt. 160—United States v. National Malleable & Steel Castings 
Co., et al. (U. S. D. C., N. Ohio), Appeal filed July 8, 1958. 

The District Court dismissed the Government’s complaint charg- 
ing manufacturers of railroad car couplings had conspired and monop- 
olized to restrain trade, on the grounds that the Government had 
failed to prove its case by substantial evidence. The District Court 
had also ruled that the Government’s proof should be limited to a 
reasonable time from the date the complaint was filed. 

The decision of the District Court was affirmed, October 1958. 


Dkt. 234—Federal Trade Commission v. Mandel Brothers, Inc. 
(7th Cir.), Petition filed July 30, 1958. Certiorari granted Oc- 
tober 13, 1958. 

The case involved the Fur Products Labeling Act. The District 
Court had modified and affirmed the FTC order prohibiting a 
department store from misbranding and falsely advertising furs. 


Dkt. 252—Safeway Stores, Inc. v. Oklahoma Retail Grocers Assn., 
Inc. (Appeal from the Supreme Court of the State of Oklahoma), Ap- 
peal filed August 4, 1958. Jurisdiction noted October 13, 1958. 
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The Oklahoma Supreme Court held that a retail grocery chain 
violated the Oklahoma Unfair Sales Act when it sold groceries at 
prices below the minimum statutory cost so as to meet the alleged 
reduced prices of competitors who were giving trading stamps with 
the purchase of groceries. Safeway contends that the Oklahoma Act 
violates the United States Constitution. 


Dkt. 262—Dean Oil Co. v. American Oil Co. (3rd Cir.), Petition 
filed August 7, 1958. Certiorari denied October 13, 1958. 

The New Jersey District Court applied a two-year New Jersey 
statute of limitations to a treble damage action brought under the 
Robinson-Patman Act. A previous case had held a New Jersey 
statute of limitations to be two years with respect to treble damage 
actions under Sherman Act cases. 


Dkt. 267—Jack H. Kelly v. Vincent W. Kosuga (7th Cir.), 
Petition filed August 11, 1958. Certiorari granted October 13, 1958. 

The Seventh Circuit held that an action under the Sherman Act 
to recover a balance due on a contract for the sale of onions was 
not barred even though the agreement contained reciprocal promises 
to refrain from dealing in onions on the futures market. 

The question presented is whether the District Court’s holding 
that the petitioner’s affirmative defense that the agreement constituted 
a violation of the Sherman Act was sufficient. 


Dkt. 404—Melrose Distillers, Inc. v. United States (4th Cir.), 
Certiorari granted November 10, 1958. 
The petition was granted for the limited question as follows: 


“Can a Maryland corporation or a Delaware corporation 
be further criminally prosecuted (in a federal court for a federal 
offense) following its dissolution under the laws of the state 
of its creation occurring after indictment but before arraignment 
or plea, such dissolution timely appearing of record in the case?” 


The States of Maryland and Delaware were invited to file briefs, 
as amici curiae. 

Dkt. 406—Federal Trade Commission v. Simplicity Pattern Co., 
Inc. (C. A. D. C.), Petition filed September 26, 1958. 

The FTC appealed from the Circuit Court’s ruling that the 
FTC order should be set aside in that the manufacturer was not 
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given the opportunity to present evidence of cost justification to 
dispel the charge of unlawful discrimination in violation of Section 
2(e) of the Clayton Act. 


Other Court Decisions 


E. L. Bruce Company v. Empire Millwork Corp. et al. (S. D. C. S. 
D.N. Y., filed July 30, 1958). 

A hardwood flooring distributor is denied temporary injunction 
relief in its action challenging a competitor’s acquisition of its stock. 
The distributor failed to show that Section 7 of the Clayton Act was 
or was about to be violated and that there was a present danger 
of irreparable loss or damage. The aggregate sales of the parties 
occupied only 12 per cent of the hardwood flooring industry, and the 
distributor, alleged to be the industry leader, accounted for only 8 
per cent of the total sales volume. 


Diamond Block and Gravel Company v. The Atlas Building Prod- 
ucts Co. (U. S. D. C. D. N. Mex., Judgment, May 12, 1958). 

In a treble damage action charging a seller of concrete cinder 
building blocks with unlawful price discrimination, a jury finds the 
issues in favor of the plaintiff, a competing seller of such blocks, and 
assesses the plaintiff's damages at $10,000. Also, attorney’s fees in 
the amount of $8,000 are awarded. The amount of damages found 
by the jury is trebled by the court. The court’s instructions to the 
jury and the judgment are reproduced. 


U.S. v. Sears, Roebuck G Company, et al. (U. S. D. C. S. D. 
N. Y., filed July 30, 1958). 

A decree ordering an individual to resign his directorship in either 
of two competing corporations is construed to prohibit the individual 
from serving as a Trustee of a pension fund of the company from 
which he resigned. 


Paramount Pad Co., Inc. v. Hyman Baumrind, et al. (N. Y. 
Ct. App., Decided June 25, 1958). 

A contract under which an employee agreed to refrain from 
(1) soliciting his employer’s customers for three years, (2) divulging 
the names of his employer’s customers, and (3) accepting a position 
in his employer’s industry without written permission of the employer 
is invalid under the antitrust laws of New York; therefore, the em- 

















564 THE ANTITRUST BULLETIN 


ployer could not maintain an action for its breach or for inducing 
its breach. 


Sunbeam Corporation v. Golden Rule Appliance Co., Inc. (U. S. 
D. C. S. D. N. Y., filed July 17, 1958). 

An injunction prohibiting a retailer from selling products below 
fair trade prices established by a manufacturer is amended, where 
it is proved that the manufacturer has abandoned its fair trade pricing 
policy as to some of its products, so that the injunction applies only 
to the products still being fair traded. 


Emsig Manufacturing Co., et al. v. Rochester Button Co., et al. 
(U. S. D. C. S. D. N. Y., filed July 9, 1958). 

A provision in a patentee’s leasing agreement which required a 
lessee to use buttons approved by the patentee in its patented button 
feeding machine was not sufficient for inferring that the lease con- 
stituted an illegal tying agreement. A motion for summary judgment 
by an alleged infringer of the patent is, therefore, denied. 


Niagara of Buffalo, Inc. v. Niagara Mfg. and Distributing Corp. 
(U. S. D. C. W. D. N. Y., dated March 24, 1958). 

A complaint seeking treble damages for alleged price discrimi- 
nation and exclusive dealing is dismissed. The complaint merely 
alleged price differentials and the existence of an exclusive dealing 
contract. There was no indication that the differentials were unlawful, 
and a copy of the alleged exclusive dealing contract was not attached 
to the complaint. 


Wendel Shoes, Inc. v. Shoenterprise Corp. (N. Y. Sup. Ct., N. Y. 
County, dated August 19, 1958). 

References in a plaintiff's affidavit to a Federal Trade Commission 
agreement and order are stricken on the ground that they are in- 
competent and prejudicial. The Commission’s order has no binding 
effect until it receives the judicial sanction of a United States Court 
of Appeals. 


Park Neponset Corp. v. Philip Smith, et al. (C. A. 1st Cir., 
August 29, 1958). 

Decrees entered against motion picture distributors in a Govern- 
ment antitrust action are not admissible in a treble damage suit to 
prove a conspiracy between the distributors and local exhibitors. 
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The decrees depicting a conspiratorial situation in 1945, were not 
relevant to an alleged subsequent conspiracy. Also, the local exhibitors 
were not parties to the Government decrees. 


The Minneapolis & St. Louis Ry. Co., et al. v. The United States, 
et al. (U. S. D. C. E. D. Minn., September 16, 1958). 

The acquisition of a railroad by two other railroads does not 
violate Section 1 of the Sherman Act or Sections 7 and 10 of the 
Clayton Act where the Interstate Commerce Commission, vested 
with authority to relieve such transactions from the operation of 
the antitrust laws, concluded that any adverse effects on competition 
were outweighed by the public interest. 


Alexander v. The Texas Company (U.S. D. C. W. D. La., Au- 
gust 22, 1958). 

A service station dealer’s claim that an oil company discriminated 
in price against him is held insufficient because the dealer failed 
to show that the alleged discrimination had any unlawful effect on 
competition or that the dealer sustained any specific losses as a 
proximate result of the alleged discrimination. Also, the dealer’s 
complaint insufficiently alleged a conspiracy to fix prices and an 
unlawful cancellation of his lease. 


Bissell Carpet Sweeper Co. v. Silo Discount House (Pa. Ct. Com- 
mon Pleas, Phila. Cty., July 22, 1958). 

The defense that a fair trader has failed to enforce its fair trade 
program against other violators is not available to a retailer who 
has failed to comply with a 1956 amendment to the Pennsylvania Fair 
Trade Act by giving notice of such violations to the fair trader 
prior to commencement of the enforcement action. 


Philco Corporation v. Federal Communications Commission and 
National Broadcasting Co., Inc. (C. A. D. C., June 19, 1958). 

A manufacturer of electronics equipment has “standing” to pro- 
test, before the Federal Communications Commission, the renewal 
of broadcasting licenses of a competing manufacturer’s wholly-owned 
radio and television stations where the competitor allegedly has used 
the stations to gain an economic advantage by advertising preferences 
not available to its competitors. 


The People of the State of New York v. Stephen Spiak (Ct. Spec. 
Sess., N. Y. C., June 10, 1958). 
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A witness at a hearing to investigate alleged violations of the 
New York antitrust laws cannot refuse to answer questions on the 
ground of possible self-incrimination after he has been granted im- 
munity from prosecution by the Attorney General of New York, 
although such immunity affords no protection in the federal courts. 


Loew’s Inc., et al. v. Somerville Drive-In Theatre Corp. (Superior 
Ct., N. J., Somerset County, June 5, 1958). 

A motion picture exhibitor cannot refuse to pay the agreed price 
for the exhibition of films at its theatre on the ground that the 
licensing agreements with the distributors violated the antitrust laws. 
The alleged illegal provisions of the agreements were collateral to 
the contract sued upon, and the exhibitor has the remedy of a direct 
attack upon the distributors if his contentions are true. 


Atlanta Trading Corp. v. Federal Trade Commission (C. A. 2d 
Cir., July 29, 1958). 

Advertising allowances given by a meat products distributor to 
a retailer for promoting certain of the distributor’s products do not 
constitute price discrimination under Section 2(d) of the Clayton Act 
where, at the time of the sales on which the allowances are granted, 
there are no competing purchasers of a product of like grade and 
quality and therefore no unfavored customers. The competitors of 
the retailer, having made no purchases of such products from the 
distributor within five months of the sales on which the allowances 
were granted, are not competing purchasers in point of time. The 
terms of an initial sale would freeze the distributor into an immutable 
position if the time interval were not considered as a factor. 


Streiffer v. Seafarers Sea Chest Corp., et ai. (U.S. D. C. E. D. La., 
May 23, 1958). 

A treble damage action charging that a labor union and its wholly 
owned subsidiary, a dealer in seamen’s supplies, conspired to restrain 
and monopolized such supply business by using the union’s collective 
bargaining power to compel ship owners to purchase supplies from 
its subsidiary will not be dismissed as to the union under the antitrust 
immunity given to labor unions. The union was engaged in a private 
business, and the practices attacked did not involve a labor dispute. 
Also, it is held that the action was not barred by a one-year Louisiana 
statute of limitations, that the running of the statute was tolled by 
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the pendency of a Government action and that the cause of action 
accrued on the occurrence of actual damage. 


State Wholesale Grocers, et al. v. The Great Atlantic and Pacific 
Tea Co., et al. (C. A. 7th Cir., July 25, 1957). 

Payments made by food products suppliers to buy advertisements 
in a retail grocery chain’s wholly-owned magazine, distributed only 
in the retail. chain stores, constitute a violation of Section 2(d) of 
the Clayton Act where the suppliers fail to prove that the payments 
for advertising were available to their other customers, competitors 
of the grocery chain, on “proportionally equal terms.” The treble 
damage action charging price discrimination is not defeated by the 
fact that the other customers of the suppliers do not publish magazines 
and are therefore unable to render the service for which payment 
would be made. An offer to make a service available to one whose 
business economic status renders him unable to accept the offer is 
tantamount to no offer to him. 


Department of Justice Activity 


U.S. v. Ford Motor Company, et al. (U.S. D. C. D. C., Indict., 
July 28, 1958). 

Attorney General William P. Rogers announced that a Federal 
grand jury sitting in Washington, D. C., returned three indictments 
charging Sherman antitrust violations in the automobile industry in 
the Washington metropolitan area. Each indictment charges violations 
of Section 3 of the Sherman Act. One indictment names as defen- 
dants all of the 17 franchised Ford dealers in the Washington metro- 
politan area and, in addition, the Ford Motor Company. The second 
indictment names as defendants all of the 14 franchised Chevrolet 
dealers in the Washington metropolitan area and, in addition, the 
Greater Washington Chevrolet Dealers Association Cooperative. The 
third indictment names as defendants eleven franchised Oldsmobile 
dealers in the Washington metropolitan area. Each of these indict- 
ments charges that, for several years past, the defendant dealers have 
engaged in a combination and conspiracy to raise, fix and stabilize 
the retail prices of automobiles and accessories sold in the Washington 
metropolitan area by agreeing to adopt and utilize uniform list prices 
substantially higher than the list prices suggested by the manufac- 
turers, and by agreeing to refrain from price advertising. An example 
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of the effects of the agreements to adopt and utilize uniform list prices 


are those charged in the indictment of the Ford dealers: (a) Retail 
price lists used by defendant dealers in selling Ford automobiles 
and accessories in the Washington metropolitan area have been arbi- 
trarily fixed and maintained at uniform and non-competitive levels; 
(b) Retail price lists used by defendant dealers in selling Ford auto- 
mobiles and accessories have been fixed at artificially high and inflated 
levels substantially in excess of the manufacturer’s suggested list 
prices; (c) Price competition among the defendant dealers in the 
Washington. metropolitan area in the sale of Ford automobiles and 
accessories has been artificially suppressed and restricted; (d) Pur- 
chasers have been deprived of the opportunity of purchasing Ford 
automobiles and accessories in a free and unrestricted competitive 
market. 

Two of the indictments, those in which the Ford dealers and 
Oldsmobile dealers are named as defendants, charge that, for a period 
of time, the defendant dealers also engaged in a combination and 
conspiracy to fix and establish a minimum gross profit to be made 
on new automobiles sold in the Washington metropolitan area by 
agreeing to refrain from making retail sales of new automobiles at 
prices which would result in the dealers realizing a gross profit that 
was less than a fixed minimum dollar amount. The effects of these 
agreements as charged in the indictment of the Oldsmobile dealers 
are: (a) Minimum prices for the sale of Oldsmobiles and accessories 
in the Washington metropolitan area have been fixed and maintained; 
(b) Retail prices for Oldsmobiles and accessories sold in the Washing- 
ton metropolitan area have been arbitrarily fixed and maintained 
at artificially high and non-competitive levels; (c) Price competition 
among Oldsmobile dealers in the Washington metropolitan area has 
been artificially suppressed and restricted; (d) Purchasers of Olds- 
mobiles and accessories in the Washington metropolitan area have 
been deprived of the opportunity to purchase in a free and unrestricted 
competitive market. 

A second count in the indictment of the Chevrolet dealers charges 
that, for several years past, the defendants have engaged in a com- 
bination and conspiracy to raise, fix and stabilize the hourly labor 
rates charged by the Chevrolet dealers for the repair and servicing 
of automobiles in the Washington metropolitan area by agreeing 
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to adopt and maintain uniform hourly labor rates for the repair and 
servicing of automobiles. It is charged this agreement among the 
Chevrolet dealers had the following effects: (a) Charges made by 
the defendant dealers for the repair and servicing of automobiles 
have been artificially fixed and maintained at uniform and non- 
competitive levels; (b) Competition among the Chevrolet dealers 
in the Washington metropolitan area with respect to charges to be 
made for the repair and servicing of automobiles has been artificially 
suppressed and restricted; (c) Automobile owners in the Washington 
metropolitan area have been deprived of free and unrestricted com- 
petition in the charges to be made for the repair and servicing of 
automobiles; (d) The manufacturer has been deprived of the benefits 
of having the hourly labor rates which it pays defendant dealers for 
warranty work determined by free and unrestricted competition. 

A third count in the indictment of the Ford dealers charges that, 
for several years past, the defendant dealers and the Ford Motor 
Company have engaged in a combination and conspiracy to raise, 
fix and stabilize the prices of Ford parts and accessories sold by Ford 
dealers in the Washington metropolitan area by fixing the resale 
prices at which the dealers would sell Ford parts and accessories to 
various classes of purchasers. From this agreement, it is charged, the 
following effects resulted: (a) Resale prices of Ford parts and ac- 
cessories sold by defendant Ford dealers have been arbitrarily fixed at 
artificially high, uniform and non-competitive levels. (b) Price com- 
petition in the sale of Ford parts and accessories among Ford dealers 
in the Washington metropolitan area has been suppressed and re- 
stricted. (c) Purchasers of Ford parts and accessories have been de- 
prived of the opportunity to purchase such products in a free and 
unrestricted competitive market. 


U. S. v. Local 27, Brotherhood of Painters, etc. (U. S. D. C. 
N. D. IIl., Consent decree, September 8, 1958). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court at Chicago, Illinois of an antitrust consent 
judgment terminating restraints of trade in the distribution, sale and 
installation of pre-glazed sash and pre-glazed products. Consenting 
to the entry of the judgment was Local No. 27 of the Brotherhood 
of Painters, Decorators and Paperhangers of America. At the same 
time, an order was entered, on the Government’s motion, dismissing 
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without prejudice the other defendant, Hamilton Glass Co. Both of 
the defendants are located in Chicago, Illinois. The Government's 
complaint, which was filed on March 12, 1957, alleged that the 
glazing union, assisted by Hamilton Glass Company and other co- 
conspirator glazing contractors, conspired to insure that glazing is 
done on the job site, exacted sums of money from builders, general 
contractors and manufacturers of pre-glazed sash and other pre-glazed 
products for the use of pre-glazed products. The complaint further 
alleged that the Union forced builders and general contractors to 
discontinue the use of pre-glazed sash and other pre-glazed products, 
and that the effect of this was to deny to the public the benefits 
of cost savings in the use of such pre-glazed products. The judgment 
which was entered defines pre-glazed sash and pre-glazed products 
as windows, doors, show cases, medicine cabinets, and similar products 
which are glazed by members of an affiliate of the Brotherhood of 
Painters, Decorators and Paperhangers of America in factories or 
at any place other than at the job construction site. The judgment 
enjoins Local No. 27 from restricting the manufacture, use or in- 
stallation of pre-glazed sash and pre-glazed products; from requiring 
the reglazing of pre-glazed sash and pre-glazed products where 
such reglazing is not needed and performed; and from requiring any 
person to stop work on any job solely because pre-glazed sash and 
pre-glazed products are being used upon such job. In addition, the 
judgment enjoins the Union from combining with any business 
organization to prevent the installation of pre-glazed sash and pre- 
glazed products where the glazing has been done by a labor organi- 
zation not affiliated with the defendant Union. The judgment also 
enjoins Local No. 27 from entering into any agreement requiring the 
payment of sums of money to Local No. 27 or any other designated 
source for the glazing or reglazing of pre-glazed sash or pre-glazed 
products where such glazing or reglazing is not actually needed and 
performed. 


U. S. v. Hunting-Roberts Company (U. S. D. C. S. D. Calif., 
Indict., September 25, 1958). 

Attorney General William P. Rogers announced that a federal 
grand jury in San Francisco, California indicted the Hunting-Roberts 
Company, Los Angeles, California, and its president, Edgar H. Hunt- 
ing, on charges of violating Section 1 of the Sherman Antitrust Act 
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in connection with the sale and distribution of metal office furniture. 
According to the indictment, the defendant company distributes an- 
nually about $5,000,000 worth of metal office furniture in the States 
of California, Arizona, Nevada, and Utah. A substantial portion 
of these sales is handled through the defendant company’s dealers. 
The indictment charges that the defendants conspired with their 
dealers (a) to fix uniform dealer resale prices and other terms and 
conditions of sale, (b) to fix the discounts to be offered to various 
classes of consumers, and (c) to fix, allocate and control bids submitted 


to governmental agencies. 


U.S. v. Ford Dealers’ Advertising Ass'n, Inc., et al. (U.S. D. C. 
N. D. Calif., Indict., September 25, 1958). 

Attorney General William P. Rogers announced that a federal 
grand jury in San Francisco, California, returned three indictments, 


charging the Ford, Chevrolet and Plymouth dealer associations which 
operate in the Northern California area with violations of Section 1 
of the Sherman Antitrust Act in connection with the sale and dis- 
tribution of new automobiles. The defendants named in the indict- 
ments were Ford Dealers’ Advertising Association, Inc. (San Jose 
District), Oakland Zone Chevrolet Dealers Association, Inc., and 
Plymouth Dealers Association of Northern California. Each of the 
indictments charges that, for several years past, the dealer association 
named in the particular indictment has participated in a combination 
and conspiracy, the terms of which were that the officers and directors 
of the association agreed upon retail list prices and had these prices 
published and distributed to member dealers for their use. In addition, 
the indictment alleges that prices to be advertised in local media were 
agreed upon. 

The indictment states that the combination and conspiracy had 
the following effects: (a) Competition among dealers in the area 
with respect to the level of list prices quoted to the public has been 
suppressed and restricted; (b) Dealers have quoted retail list prices 
for motor cars which were concertedly arrived at and which were 
substantially in excess of the manufacturer’s suggested list prices; 
(c) The public has been grossly misled by fictitiously large discounts 
off the list price and by fictitiously high trade-in allowances; and 
(d) Price advertising sponsored by the defendant association has made 
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uniform and non-competitive the advertised price of various models 
of cars so advertised. 


U. S. v. R. P. Oldham Company, et al. (U. S. D. C. N. D. 
Calif., Judgment, September 17, 1958). 

Attorney General William P. Rogers announced the entry in the 
United States District Court at San Francisco, California, of an anti- 
trust judgment terminating the Government’s case against Ataka 
New York, Inc., one of the defendants in the civil action entitled 
United States v. R. P. Oldham Company, et al., a case involving 
alleged restrictions in the importation of Japanese wire nails. The 
Government’s complaint, filed on April 25, 1957, charged Ataka 
New York, Inc., together with eleven other defendants, with con- 
spiring among themselves to restrain trade in the importation, sale 
and distribution of Japanese wire nails on the West Coast of the 
United States. More specifically, the complaint charged that defen- 
dants conspired to limit the sale of Japanese wire nails to a few 
designated American importers, to stabilize prices at which nails were 
purchased and sold on the West Coast, and to allocate orders among 
the Japanese defendants and co-conspirators. The judgment enjoins 
defendant Ataka New York, Inc., from entering into or maintaining 
any agreement to limit or determine what persons will be permitted 
to buy Japanese wire nails on the West Coast; from fixing prices; 
and from allocating sales territories. Ataka New York, Inc., is also 
enjoined from refusing to sell nails to or discriminating against any 
American importer, pursuant to any plan or agreement to exclude 
American importers from the market. The case remains pending as 
to the other eleven defendants. 


U.S. v. Maryland Institute of Wine and Spirit Distributors, Inc., 
et al. (U.S. D. C. D. C. Md., Consent decree, September 16, 1958). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in Baltimore, Maryland of an antitrust Consent 
Judgment as to seven corporate defendants and one individual, all 
of Baltimore, Maryland. Consenting to the entry of the Judgment 
were: Maryland Institute of Wine and Spirit Distributors, Inc., 
I. William Schimmel, McCarthy-Hicks, Inc., Churchill, Ltd., Embros 
Wine Co., Inc. (formerly R. W. L. Wine & Liquor Co., Inc.), The 
Madera Bonded Wine & Liquor Co., Reliable Liquors, Inc. and 
Gillet-Wright, Inc 
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The Government’s complaint, which was filed on September 11, 
1956, charged that the defendant manufacturers, wholesalers and 
retailers conspired to monopolize and attempted to monopolize the 
sale and distribution of alcoholic beverages in interstate commerce 
and that they further conspired to establish and enforce adherence 
to fair trade prices. The judgment entered enjoins the consenting 
defendants from agreeing among themselves, or with any other whole- 
saler or retailer, to fix prices and to police or enforce adherence to 
prices for the sale of alcoholic beverages. The defendants are further 
enjoined from agreeing to boycott or otherwise refuse to deal with 
any person engaged in the purchase, sale or distribution of alcoholic 
beverages in the State of Maryland and from inducing or coercing 
any manufacturer to refuse to make sales of alcoholic beverages 
directly to any monopoly county. The defendants are also enjoined 
from agreeing among themselves on the price at which any manu- 
facturer shall sell alcoholic beverages to a monopoly county. Each 
of the consenting defendants is individually enjoined from urging 
any manufacturer to adopt resale prices and from communicating 
with any manufacturer for the purpose of urging such manufacturer 
to refrain from selling alcoholic beverages to any person. The con- 
senting defendants are further individually enjoined from promoting 
the sale of any specific brand of alcoholic beverage on the condition 
or understanding that the manufacturer adopt and enforce adherence 
to resale prices. The judgment further provides that upon entry of 
a final judgment as to one or more of the defendant manufacturers, 
enjoining such manufacturer from fair trading any particular brand 
of alcoholic beverage, that the individual wholesalers will be similarly 
bound with respect to any such brand. The Maryland Institute of 
Wine and Spirit Distributors is enjoined by the judgment from ac- 
cepting financial contributions from any manufacturer or any non- 
member wholesaler and from having as a member any person not 
engaged in the business of wholesale sales of alcoholic beverages. 
It is also enjoined from maintaining any shopping service, the purpose 
or effect of which is to determine or enforce prices of alcoholic 
beverages. 


U.S. v. Harte-Hanks Newspapers, Inc., et al. (U. S. D. C. N. D. 
Tex., Indict., September 10, 1958). 
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Attorney General William P. Rogers announced that a federal 
grand jury in Dallas, Texas indicted three companies and three in- 
dividuals engaged in the operation and publication of the Herald- 
Banner newspaper in Greenville, Texas, on charges of violating Sec- 
tions 1 and 2 of the Sherman Antitrust Act. The indictment alleges 
that prior to October 1956 there had been published and distributed 
in the Greenville area two newspapers, The Morning Herald and 
The Greenville Banner. These two newspapers were the only sig- 
nificant sources of local news, advertising, and other information 
disseminated regularly for the residents of the Greenville area through 
the publication and circulation of newspapers. The indictment 
charges that the defendants, who have controlled and operated the 
Banner since 1954, conspired to eliminate the competition of the 
Herald, and in fact did do so. The indictment charges that the 
defendants conspired to, and did eliminate the competition of the 
Herald by: intentionally operating the Banner at a loss, utilizing 
revenues from other Harte-Hanks newspapers to finance such losses; 
lowering subscription rates for home and mail delivery of the Banner; 
distributing copies of the Banner free of charge; reducing the display 
and classified advertising rates of the Banner; increasing the Banner’s 
advertising staff and the number of pages published; endeavoring 
to purchase and purchasing the Herald; and seeking to curtail credit 
resources available to the Herald. 


U.S. v. Lexington Tobacco Board of Trade (D. C. N. D. Ky., 
Consent decree, September 3, 1958). 

Attorney General William P. Rogers announced the filing of a 
civil antitrust action in the United States District Court at Lexington, 
Kentucky, charging the Lexington Tobacco Board of Trade with 
violating Section 1 of the Sherman Act. At the same time a consent 
judgment terminating the case was entered by the Court. The com- 
plaint alleges that for many years the defendant’s by-laws required 
its warehouse members to maintain uniform fees and commissions 
‘to be charged tobacco growers and others in the Lexington market. 
The judgment requires the Lexington Board of Trade to terminate 
and cancel any rule, article, regulation or by-law which requires 
its warehouse members to have uniform selling fees and warehouse 
commissions and to include in its by-laws a provision requiring ex- 
pulsion of any warehouse member who engages in any activity per- 
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taining to the fixing of uniform warehouse fees and commissions 
to be charged by tobacco warehouses. The judgment enjoins the 
Lexington Tobacco Board of Trade from suggesting or recommending 
any warehouse fees and commissions or formula for arriving at such 
fees and commissions and exacting or attempting to impose any fines 
or taking other punitive action against any person because of the 
warehouse fees and commissions charged by such person. 


F. T. C. v. Market Forge Co. (F. T. C. Dkt. £7243, Complaint, 
September 12, 1958). 

Market Forge Co., Everett, Mass., the nation’s largest manufac- 
turer of auto luggage carriers, was charged by the Federal Trade 
Commission with discriminating in price among its customers. The 
Commission’s complaint alleges that competing customers are charged 
different prices for the luggage carriers under the firm’s four-way 
pricing classification: “jobbers,” “distributors,” “key accounts,” and 
“national chain key accounts.” Stating that the first two classifi- 
cations have no rigid standards, the complaint charges that many 
jobbers (generally retailers) are classified as “distributors” and are 
charged about 10% less for the products than their non-favored 
competitors. The complaint also charges that “key accounts,” gen- 
erally large retail and wholesale purchasers, are usually charged 5% 
less than “distributors.” Further, such accounts receive allowances 
covering part or all of the freight charges from Boston to their places 
of business, and some are allowed extended billings. Chain stores, 
classified as “national chain key accounts,” are charged from 10¢ 
to 25¢ an item less than the “key accounts,” the complaint states, 
and receive more liberal freight allowances. The complaint charges 
that these price discriminations violate Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act because they divert sub- 
stantial business to the firm from its competitors and destroy or lessen 
competition between favored purchasers and other customers of the 
firm. 


U.S. v. Beatrice Foods Co., et al. (U.S. D. C. E. D. Neb., Indict., 
August 28, 1958). 

Attorney General William P. Rogers, announced the return of an 
antitrust indictment in Federal Court at Omaha, Nebraska, 
charging the Beatrice Foods Co., the Roberts Dairy Company and 
the Alamito Dairy Company with violation of the Sherman Act. 
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These dairies are the three largest milk companies doing business 
in the Omaha, Nebraska-Council Bluffs, Iowa area. The indictment 
charges that the defendants engaged in a combination and conspiracy 


to eliminate and suppress competition in the sale of milk and cream 
to the Offutt Air Force Base located near Omaha, Nebraska, and 
the United States Veterans Administration Hospital located in 
Omaha. According to the indictment, the Offutt Air Force Base 
and the Veterans Hospital have for many years separately invited 
the defendants to submit sealed bids for the contract to supply the 
milk and cream requirements of these governmental establishments. 
Each of the defendants has regularly submitted bids and on numerous 
occasions contracts to supply the milk and cream requirements of 
these establishments have been awarded to the respective defendants. 
The grand jury charges in the indictment that from about January 
1954 to April 1957 the defendants fixed non-competitive prices and dis- 
counts for milk and cream sold to the Offutt Air Force Base and the 
Veterans Hospital. It charges further that the defendants allocated to 
the defendant Roberts Dairy the bid contract business of supplying milk 
and cream to the Veterans Hospital and alternately allocated to the 
defendants Alamito Dairy and Beatrice Foods the bid contract busi- 
ness of supplying milk and cream to the Offutt Air Force Base. The 
indictment charges that, as one of the effects of these activities, prices 
to the Veterans Hospital and the Air Force Base for supplies of milk 
and cream have been artificially fixed at high and non-competitive 
levels, and prices to the Government for these products have been 
substantially increased. 


U.S. v. Lucky Lager Brewing Co. (U.S. D. C., Utah, Consent 
judgment, October 6, 1958). 

Attorney General William P. Rogers announced the entry in 
the Federal District Court at Salt Lake City, Utah, of a consent 
judgment successfully terminating the Government’s action against 
the Lucky Lager Brewing Company of San Francisco, California. 
The Government’s complaint, which was filed on February 18, 1958, 
charged a violation of section 7 of the Clayton Antitrust Act because 
of Lucky Lager’s acquisition of Fisher Brewing Company of Salt 
Lake City. The complaint charged that Lucky Lager was in 1956 
the largest seller of beer in the West and the twelfth largest in the 
United States, and that it accounted for approximately 12% of the 
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total volume of beer sold in Utah. Fisher Brewing Company, prior 
to its acquisition, had the largest annual capacity for the production 
of beer in Utah, with 62% of that State’s capacity. In 1956 Fisher 
accounted for approximately 39% of the total volume of beer sold 
in Utah, and Lucky Lager and Fisher combined sold approximately 
51% of all beer in that State. The complaint asked the court to 
order Lucky Lager to divest itself of all of the business and assets 
it had acquired from Fisher. The final judgment entered requires 
Lucky Lager to sell all of its interest in Fisher within nine months 
of the date of the entry of the judgment. The judgment provides 
that the court shall appoint a person or firm to act as sales agent 
to aid in the sale of Fisher, the sales agent being responsible to the 
court. The sales agent is to cooperate with defendant in its sales 
activity. The sale of Fisher is to be at a price and upon reasonable 
business terms to be determined by the court, having due regard 
for the current investment of Lucky Lager in Fisher, the necessity 
of making a reasonable deviation therefrom in order to effectuate 
prompt sale, and the income tax consequences of the sale. When 
an offer for the Fisher plant is received, plaintiff and defendant 
are to be heard as to the propriety, reasonableness and acceptability 
of such offer, but the court is to make final determination concerning 
acceptance according to the final judgment. Lucky Lager Brewing 
Company is also permanently enjoined from acquiring any shares 
of stock or other interest in any brewery in the State of Utah. The 
judgment also enjoins Lucky Lager for a period of five years from 
acquiring any brewery anywhere in the United States except upon 
application to the court and an affirmative showing that the effect 
of the acquisition may not be substantially to lessen competition 
or to tend to create a monopoly in any line of commerce in any 
section of the country. If the Fisher plant has not been sold within 
the nine-month period provided for, Lucky Lager is permitted to 
continue its ownership and operation of the Fisher plant. However, 
the judgment enjoins Lucky Lager in that case from selling for con- 
sumption in the State of Utah more than 39% of the total beer 
consumed in that State, the share of the market held by Fisher prior 
to its acquisition by Lucky. Since Lucky Lager and Fisher currently 
have approximately 54% of the Utah market, this provision would 
enable competing beers to enter 15% of the total Utah market now 
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occupied by Lucky and Fisher. The judgment provides that Lucky 
may be relieved of this 39% limitation should it later sell the Fisher 
brewery. 


Federal Trade Commission Activities 


F. T. C. v. Emard Packing Co., Inc., et al. (F. T. C. Dkt. #7249, 
Complaint, September 25, 1958). 

The Federal Trade Commission charged a Seattle seafood packer 
and its exclusive brokers with granting illegal brokerage to some of 
their customers. The complaint charges the firms with granting 
favored buyers discounts or allowances in lieu of brokerage, in vio- 
lation of Sec. 2(c) of the Robinson-Patman Amendment to the 
Clayton Act. Typical methods used by the firms, the complaint 
charges, were: (1) granting buyers price reductions where either a 
primary or field broker, or both, were not used or, if used, took a 
reduction in their fee; and (2) selling at net prices lower than those 
accounted for to the packer-principal. The complaint states that 
prior to August 1956, Emard sold its seafood products directly and 
through primary and secondary brokers, who received 5% and 242% 
of the net selling price, respectively. In August 1956, the complaint 
continues, the brokers entered into a joint venture with Emard, 
becoming his exclusive primary brokers, with certain direct sales 
excepted. They shared Emard’s facilities and clerical personnel, the 
complaint adds, and all shared the brokerage earnings. In 1957 
the brokers, using the name “Emard Packing Company—Sales Di- 
vision,” became brokers for Emard’s entire stock and for other packers. 
Emard has continued to share in their fees, the complaint alleges. 


F. T. C. v. American National Growers Corp. (F. T. C. Dkt. 
#7240, Complaint, September 15, 1958). 

The Federal Trade Commission charged American National 
Growers Corp., Los Angeles, Calif., with making illegal brokerage 
payments to its brokers. The Commission’s complaint also charged 
three brokerage firms with violating the law by accepting the pay- 
ments. American, whose net sales in 1956 exceeded $44,600,000, 
is engaged in the growing, marketing, and packing of fresh fruits 
and vegetables under the “Blue Goose” and other labels. It has three 
principal operating branches: the Texas Division, Weslaco, Tex.; 
Western Division, Los Angeles, Calif.; and Eastern Division, Fort 
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Pierce, Fla. The Eastern Division alone accounted for net sales of 
more than $17,000,000. American sells the products directly to 
buyers as well as through brokers, who are paid fees ranging from 
5¢ to 10¢ a box, the complaint says. The complaint charges that the 
firm makes direct sales to some of its brokers, including the three 
cited in the complaint, buying for their own accounts for resale, 
and has granted them discounts or allowances in lieu of brokerage. 
Such transactions violate Sec. 2(c) of the Robinson-Patman Amend- 
ment to the Clayton Act, which forbids the payment or acceptance 
of brokerage on purchases for the buyer’s own account, the complaint 
charges. 


F. T. C. v. Jantzen, Inc. (F. T. C. Dkt. #$7247, Complaint, 
September 22, 1958). 

Jantzen, Inc., Portland, Ore., was charged by the Federal Trade 
Commission with paying illegal allowances to favored retailers for 
advertising its summer wear and sweater lines. For example, the 
Commission complaint alleges, under Jantzen’s standard cooperative 
advertising agreements covtring these lines, for several years the 
company has paid some retailers 50% of advertising costs to the 
limit of 5% of total net purchases provided the initial order of a 
season for this merchandise is $5,000 or more. These payments were 
not made available on proportionally equal terms to all competing 
retailers as required by Sec. 2(d) of the amended Clayton Act, the 
complaint alleges. According to the complaint, Jantzen, which sells 
worldwide to some 12,000 active accounts, had annual sales exceed- 
ing $44 million for the fiscal year ending August 31, 1957. 


F. T. C. v. Maguire Industries, Inc. (F. T. C. Dkt. #7090, 
Consent order, September 22, 1958). 

The Federal Trade Commission approved a consent order requir- 
ing Maguire Industries, Inc., Mt. Carmel, IIl., to stop discriminating 
in price among its customers. The company also must discontinue 
offering them illegal inducements to handle its electronic coils and 
transformers exclusively. The Commission adopted an order by Hear- 
ing Examiner John Lewis to which both Maguire and the F. T. C.’s 
Bureau of Litigation had agreed. In its complaint of March 20, 
1958, the Commission charged that the company violated Sec. 2(a) 


of the Robinson-Patman Amendment to the Clayton Act by giving 
some distributors of radio and television parts bigger discounts than 
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their competitors. Specifically, the complaint said, Maguire pays a 
10% annual rebate to those customers whose purchases from it 
equalled their purchases from all sources the previous year, 71/2.% 
to those equalling 75%, and 5% to those equalling 50%. It paid 
nothing to customers buying less than the latter figure. Maguire 
further was charged with capturing competitors’ trade by these un- 
fair methods of competition in violation of Sec. 5 of the F. T. C. Act: 
(1) paying a 10% rebate to customers agreeing to purchase solely 
from it, and (2) buying up their stocks of competitive products and 
selling them to competitors’ distributors at less than cost or much less 
than the prices charged by competitors. The order forbids these 
activities in the future. 


F. T. C. v. Frito Company, et al. (F. T. C. Dkt. #7239, Com- 
plaint, September 12, 1958). 

The Federal Trade Commission charged Frito Co., Dallas, Tex., 
and its subsidiary, Texas Tavern Canning Co., Sequin, Tex., with 
inaking illegal brokerage payments to a favored buyer of the sub- 
sidiarys Mexican-style food products. The buyer, International Basic 
Economy Corp. (I. B. E. C.), New York City, is charged in the 
F. T. C.’s complaint with violating the law by accepting the pay- 
ments. Texas Tavern, which is controlled by Frito through 51% 
stock ownership, distributes the major portion of these items (includ- 
ing beef, pork, and chicken tamales, menudo, enchiladas, fried beans, 
and Spanish rice) through brokers who are paid a 5% commission, 
but sells directly to I. B. E. C., the complaint states. Alleging violation 
of Sec. 2(c) of the Robinson-Patman Amendment to the Clayton 
Act, the complaint charges that during and since 1956 Texas Tavern 
has granted I. B. E. C. the 5% brokerage fee on these direct sales. 
The law forbids the payment or acceptance of brokerage on pur- 
chases for the buyer’s own account. According to the complaint, in 
addition to being a wholesale exporter of foodstuffs, I. B. E. C. sells 
them at retail to supermarkets or other outlets in Latin America and 
elsewhere, most of which it owns or controls. I. B. E. C.’s 1957 sales 
for all activities topped $70 million, with the foodstuffs sold through 
its Merchandising Division accounting for better than $6 million. 
For the same year, Frito’s net sales approached $33.8 million and 
Texas Tavern’s sales of these Mexican-style food products were about 


$750,000. 
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Book Reviews 


Trust and Antitrust in Norway and Denmark 


The average American tends to look upon Scandinavia as a unit, 
rather than as a family name of three or four different nations. 
Considering the modest size and relative homogeneity of culture and 
outlook of these countries this is understandable. In the field of law, 
particularly, there are many Interscandinavian parallels—frequently 
the result of deliberate cooperative effort (the laws of contract and 
sales are notable examples). As the varying approaches of the Anglo- 
Saxon countries indicate, however, vast differences in public policy 
on restrictive business practices may emerge in spite of a common 
heritage in general jurisprudence. 

Great dissimilarities also exist among the Scandinavian countries 
in this area. The Swedish legislation, while generally not reminiscent 
of American policies, is unique among the Northern countries in being 
based on a presumption in favor of competition in business. Swedish 
law also operates in an economy which is more like that of this country 
in spirit and outlook than that of most other European nations, 
probably including even Ludwig Erhard’s Germany. As shown by 
Steen Richter, Executive Secretary of the Danish Monopolies Super- 
vision Agency in his Monopolloven med kommentarer (The Mo- 
nopoly Law of 1955 With Commentaries), Danish philosophy on 
restraint of trade is somewhat more ambivalent. The Norwegian 
legislation, as surveyed by Professor Torstein Eckhoff and Mr. Oyjstein 
Gjelsvik in Prisloven av 26 juni 1953 med kommentarer (The Law 
on Control and Regulation of Prices, Profits and Competitive Con- 
ditions of 1953 With Commentaries), stands out as an instance of 
highly “pragmatic” rather than “doctrinaire” legislation, with a 
certain overall bias in favor of the regulation of competition rather 
than its enforcement. In this respect it has much in common with 
corresponding enactments in the Netherlands and Belgium, as indeed 
the economy of Norway tends to be of the close-knit variety en- 
countered in the Low Countries. 

While the legislation currently in force in Scandinavia is of 
recent date, the nations of that region are no novices in the field. 
The Norwegian experience dates back further than that of any 
other European country, in that the emergency law on price control 
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enacted in that nation during Warld War I included special pro- 


visions on the regulation of competitive conditions and single-firm 
monopolies. In 1926 these provisions were replaced by a law on 
“The Control of Practices in Restraint of Competition, and of Un- 
reasonable Prices.” This act proceeded along three lines. First, it 
sought to make restrictions on competition matters of public record 
by making compulsory the registration of collective arrangements in 
restraint of trade, and of single-firm monopolies, with a “trust control 
board.” Second, the board under certain conditions—and notably 
in cases where competition did not seem to be of the workable 
variety—was granted the power to regulate prices. (This power was 
used with relative moderation.) Third, the board was given broad 
powers to deal with certain practices in restraint of trade or in pro- 
motion of monopoly, especially with regard to boycotts, refusal to sell, 
and other forms of exclusionary behavior. 

The Norwegian legislation of 1953 in many respects represents 
a continuation of the old. In particular, it builds upon and re-enforce; 
the great body of precedents concerning exclusive practices which 
has accumulated under the 1926 and later enactments. It incorpo- 
rates the registration feature. Proceedings against “unreasonable” 
prices are made a main duty of the administrative enforcement 
agency, assisted by local price offices in every community. The use 
of “unnecessary” middlemen in trade is prohibited. The Government 
and the enforcement agency are given wide powers to approve, 
regulate and eliminate particular provisions in restrictive arrange- 
ments; the Government may also dissolve cartels when and if it 
finds this appropriate. Appeals may be taken freely from one level 
to the next in the administrative hierarchy, but the courts can be 
called upon only under certain conditions. 

The Danish legislation of 1955 has several parallels with the 
Norwegian. It is the outgrowth of tradition in placing primary em- 
phasis on registration and publicity as deterrents of undue restraints 
on competition. It is skeptical of exclusive arrangements. Like the 
Norwegian law, the Danish statute exempts labor organizations and 
practices from its operation. But there are also important distinctions. 
The regulation of prices under the new Danish law is exceptional 
rather than commonplace, and the enforcement of the law is more 
bent towards the elimination of unreasonable restraints of trade 
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than towards their modification by administrative order. Resale price 
maintenance is generally prohibited—exceptions to this rule may be 
granted only under special circumstances. Danish enforcement agen- 
cies enjoy much less discretionary power than their Norwegian coun- 
terparts, and almost without exception appeals may be taken from 
their decisions to the regular Danish Courts of Appeals. 

It is to be regretted that as yet no authoritative survey of the 
Danish and Norwegian antitrust legislation exists in the English 
language. In the meanwhile, it is a pleasure to report that to a 
reader of their native languages, the two volumes inspiring this article 
evince scholarship and thoroughness. 

Steen Richter, Monopolloven med kommentarer. Gads Publish- 
ing Company, Copenhagen, 1955. 

Torstein Eckhoff and Oyjstein Gjelsvik, Prisloven av 26 juni 1953 
med kommentarer. Johan Grundt Tanum Publishing Company, Oslo, 
1955. 

Hans B. THorRELLI 


Books 


An Economic Review of the Patent System, Study of the Sub- 
committee on Patents, Trademarks and Copyrights, Committee on 
the Judiciary, U. S. Senate, pursuant to S. Res. 236 (G. P. O., 
Washington, D. C.). 


NOTES 


Department of Justice Activity 


1. Department of Justice Asks I. C. C. 
to Reconsider Brinks’s Merger 


The Justice Department has asked the I. C. C. to reconsider its 
approval of the proposed acquisition of Brinks, Inc., armored car 
operation, by Pittston Co., New York, miner and distributor of soft 
coal, distributor of fuel oil and owner of United States Trucking 
Corp., another armored car operation. 

The antitrust division in its request for reconsideration has cited 
an exhibit purporting to show that the combined armored car oper- 
ations would control 70% of the business in New York, 72% in 
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Newark, 100% in Buffalo and 67% in Boston. A spokesman for the 
Pittston Company called these figures “distorted, inaccurate and in 
no way reflecting reality.” 

The complaint of the Justice Department is based on its claim 
that the I. C. C. failed to give proper weight to the adverse effects 
on competition which would, in their estimation, result from the 


proposed merger. 


2. Views on the Steel Industry 


The Justice Department is seeking a way to proceed against the 
steel industry in view of the recent price increases by all the major 
producers. 

Victor R. Hansen, Chief of the antitrust division, told the Senate 
Antitrust subcommittee that the department has no conspiracy case 
against the steel industry as yet but that they are seriously consider- 
ing a novel approach to antitrust enforcement. This would center 
around the charge that information as to pricing intentions was 
illegally exchanged through the medium of the trade press. 

Assistant Attorney General Hansen specifically mentioned articles 
quoting the heads of Armco and Alan Wood as saying they in- 
tended to raise prices but would be forced to reduce them if U. S. 
Steel did not go along. “There may be a tacit agreement that ‘we 
will talk together through the trade press,’ ” he said. 

If such proceedings were instituted and upheld in the courts the 
impact on all industry, not only on steel, would be profound. 

Mr. Hansen also mentioned that the department may soon file 
a more limited antitrust suit involving the steel industry. This case 
would concern the fabrication of structural steel on the West Coast 
following the unsuccessful attempt in 1947 to block the acquisition 
of Consolidated Steel by a U. S. Steel subsidiary. 


3. Washington Auto Dealers Indicted. 


Three groups of Washington car dealers, Chevrolet, Ford, and 
Oldsmobile, were separately indicted by a grand jury for combining, 
within each group, in a variety of ways. Ford Motor Co. was the 
only manufacturer accused of combining with its Washington dealers. 
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Ford dealers were charged with agreeing not to sell cars at less 
than a $225 gross profit and requiring dealers to justify any sales 
made at less than this profit at dealer meetings. They were also 
charged with using their Ford Dealers Advertising Funds, a coop- 
erative advertising outfit, as the agency through which they would 
agree on charges on cars, accessories, etc. and with agreeing not to 
advertise prices either for new cars or for demonstrators’, company 
and officials’ cars. 

Chevrolet dealers and their Washington association were charged 
with agreeing on hourly labor rates to be charged customers for 
service and repair work. 

Oldsmobile dealers were accused of agreeing on a $450 minimum 
profit per car and of allowing inspection of any dealer’s books if 
question arose about compliance with this agreement. 

The slump in auto sales has caused widespread interest in all 
phases of the automotive industry. One result has been a new law 
requiring, as of October Ist, that all new cars carry a windshield 
label specifying, among other things, the manufacturer’s suggested 
retail price. The purpose of this legislation is to give the buyer some 
definite base price from which to start his bargaining with the dealer. 

Grand juries in New York, San Francisco, Cleveland, Detroit, 
and other cities, are still considering evidence about alleged dealer 
conspiracies. 


4. Developments in Price-Fixing Case 
Against 29 Oil Companies 


A motion for dismissal was refused by Judge Albert V. Bryan 
of the Alexandria federal district court in the price-fixing case against 
29 oil companies. 

Attorneys for the oil companies had moved that the charges of 
fixing the prices of crude oil and gasoline be dismissed on the basis 
of faulty selection of the grand jury. 

The Justice Department’s victory was shortly followed by a defeat 
when Judge Bryan granted the oil companies’ change of venue 
motion, thus shifting the trial site from Virginia to Tulsa. The Gov- 
ernment had bitterly opposed this move claiming that Alexandria 
was just as convenient for the defendants and more convenient for 
itself. The trial will start sometime after January 1. 
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5. Price-Fixing Indictments Dismissed 


Price-fixing indictments against 14 oil companies in South Bend, 
Indiana, were thrown out by U. S. District Judge Robert A. Grant. 

The charges of collusion on prices at service stations were dis- 
missed because of an illegally constituted grand jury. 

Investigation of gasoline pricing in the South Bend area resulted 
from hearings before the House Small Business subcommittee of 
Rep. James Roosevelt. 

The 14 companies involved were: Standard Oil Co. (Ind.), 
Socony Mobil Oil Co., Gulf Oil Corp., Sun Oil Co., Ohio Oil Co., 
Phillips Petroleum Co., Cities Service Oil Co., The Texas Co., Shell 
Oil Co., Central West Oil Corp., Tornado Oil Co., Hudson Oil Co., 
Gaseteria, Inc., and Pacer Oil Co., Inc. 

The price-fixing charges were renewed in a new indictment against 
all the above mentioned companies with the exception of Gaseteria, 
Inc. 


6. Suit Against Seven West Coast Majors 


The precedent-setting suit against seven major West Coast oil 
companies is entering a new phase. 

According to the Government’s charges the seven companies, 
Standard of California, Shell Oil Co., Texas Co., Richfield Oil Corp., 
General Petroleum Corp., Tidewater Associated Oil Co., Union Oil 
of California and a trade association, the Conservation Committee 
of California Oil Producers, control the West Coast oil industry. 

The suit, initiated eight years ago in the Los Angeles District 
Court, attempts to sever the companies from their wholesaling and 
retailing activities while leaving them their crude oil supplies and 
certain transportation facilities. 

The government has asked, in a pre-trial plea, that the defendant 
companies be forced to divest themselves of all interest in service 
stations or other retail outlets, and be enjoined from operating, con- 
trolling or managing service stations and from selling refined pe- 
troleum products. The plea also asks that future supplying agreements 
be in writing and be for a three-year period unless contract violations 
occur. 
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If the government’s suit is successful it is expected that they will 
use the decision as a model for similar attacks on oil companies 
throughout the country. 

The trial is scheduled for November 12. 


7. Justice Department Criticized 


The Senate Small Business Committee has criticized the Justice 
Department for its ready acceptance of consent decrees in place of 
litigation. 

The Senators claim that defendants in antitrust suits seek the 
compromise offered by a consent decree in order to frustrate private 
enforcement attacks. While final judgments obtained by the Govern- 
ment can be used as prima facie evidence in subsequent treble- 
damage civil suits, consent decrees cannot. In 1957, 83% of the 
Justice Department’s civil antitrust cases were ended by consent 
decrees compared to an average of 72% between 1935 and 1955. 

This report was the result of hearings held last March by a sub- 
committee headed by Senator Humphrey, to determine whether the 
enforcement of antitrust laws offered adequate protection to small 
businessmen. The report cited the Government’s consent judgment 
with Safeway Stores, Inc. as an example of frustrating private en- 
forcement actions. The food chain was charged with attempting 
to monopolize the retail grocery business in areas of Texas and New 
Mexico through price wars. The effect of these pricing tactics, 
according to the report, was to force more than 70 retailers out of 
business. 

Safeway pleaded “no contest” in the criminal proceedings; the 
corporation was fined $105,000 and two company executives were 
fined $75,000 each. The civil action was ended by a consent judg- 
ment. 

The Senators declared that “only Safeway, striving to avoid a 
formal record on which injured grocers in Texas and New Mexico 
could base private treble-damage suits, was in a position to gain from 
the consent judgment.” 

The panel’s legislative recommendations urged that: 


(1) Sec. 3 of the Robinson-Patman Act be made part of antitrust 
statutes. This section prohibits special discounts to one pur- 
chaser for the purpose of eliminating a rival purchaser; 
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(2) Clayton Act cease-and-desist orders issued by the F. T. C. 
should become final judgments unless appealed within 60 
days; 






























(3) Attorneys’ fees and actual costs of suits should be made re- 
coverable in private antitrust actions for injunctive relief; 


(4) Recoveries in the form of treble damages, now taxed as 
ordinary income in the year of recovery, should be taxed over 
a reasonable period of years; 


(5) Congress should declare by resolution that private antitrust 
actions are affected by a substantial public interest; 


(6) Terms of antitrust consent judgments or orders should be 
published to give the public a chance to lodge objections 
with the F. T. C. or Justice Department; 


(7) Agreements waiving private enforcement rights under the 
antitrust laws should be declared null and void, as contrary 
to public policy; 

(8) The Justice Department should be required, as a condition 
to accepting a consent decree, to file in court a memorandum 
providing evidence it used in launching the case. This memo- 
randum should be a public record available to “potential 
private plaintiffs.” 


Senator Humphrey said that he or Senator Long would introduce 
any bills necessary to implement those recommendations that were 
not already covered by pending legislation. 

In addition, the Committee urged the Attorney General to re- 
consider policies regarding consent decrees and proposed that a private 
group, such as the American Bar Association, undertake a study 
concerned with methods of reducing the prohibitive costs of private 
antitrust litigation. 


8. Five Antitrust Cases Started in One Day 


National Alfalfa Dehydrating & Milling Co., of Colorado, was 
charged with violating the anti-merger law. The company, which 
dehydrates alfalfa for livestock feed, acquired two firms and, accord- 
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ing to the Justice Department, substantially lessened competition in 
this $50 million-a-year industry. 

Arnold, Schwinn & Co., Chicago manufacturer of Schwinn bi- 
cycles, was charged with an illegal conspiracy and combination with 
its wholesalers and with the B. F. Goodrich Co. which sells Schwinn 
through its outlets, to restrain sales through franchised dealers and to 
fix retail prices. 

The White Motor Co., Cleveland manufacturer of heavy-duty 
trucks and parts, was accused of conspiring with its distributors and 
dealers to parcel out sales territories and customer accounts and to fix 
resale prices. 

The Frozen Food Distributors Association of Greater New York 
and six distributors were accused of plotting to stabilize prices, to 
coerce distributors into boosting prices, and to boycott packers who 
sell to non-conforming distributors. 

True Temper Corp., which manufactures 90% of the U. S. supply 
of steel shafts for golf clubs, along with the Big Four golf club manu- 
facturers—Wilson, Spalding, MacGregor and Hillerick & Brodsby, 
face a criminal indictment and a civil suit. 

They are charged with conspiring to fix the prices of golf clubs 
and to cut off the supply of steel shafts to manufacturers who won't 
adopt the fixed prices. 

According to the government the Big Four have 80% of the in- 
dustry’s $25 million annual sale of golf clubs. 


9. Report on Antitrust Policy 


Assistant Attorney General Hansen has declined to make public 
the economists’ report on redirecting antitrust policy. He does intend 
to make greater use of economists, as suggested in the report, and 
consult them earlier when deciding whether or not to sue. 


10. Action to Divest Lever Brothers of “All” 


The Justice Department has initiated a civil suit designed to break 
up the arrangement under which Lever Bros. markets “All,” the 
top-selling low-suds detergent manufactured by Monsanto Chem- 
ical Co. 

Monsanto developed “All” in 1947 at the request of Westinghouse 
Electric Corp. for use in automatic washing machines. A dishwasher 
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detergent was later added, and, according to the product’s advertise- 
ments, it is suitable for use in any washer and is “perfect for general 
cleaning.” The Department of Justice claims this justifies its inclusion 
in the broad market for packaged and liquid household detergents. 

Originally, the product was marketed by Monsanto. By 1955 
“All” was the nation’s leading controlled-suds detergent and No. 4 
among all detergents. The three major cleanser producers, Procter 
& Gamble Co., Colgate-Palmolive Co., and Lever Bros., entered the 
low-suds detergent field and Monsanto found it could not match 
their large promotional and advertising outlays. In addition, the 
soap companies are among Monsanto’s best customers and the 
prospect of a drawn-out battle in the consumer market seemed foolish. 

In 1957, Monsanto agreed to give Lever Brothers the selling 
rights to “All” although the former continued to manufacture the 
product. The Justice Department claims that this arrangement vio- 
lates the Clayton Act’s prohibition against mergers or acquisitions 
that tend to lessen competition. The complaint states that prior to 
the Monsanto agreement Lever had 16% of the household detergent 
market and this rose to more than 20% when “All” was added 
to their line. Monsanto claims the relevant market is not the general 
field of detergent but specifically the field of low-sudsing synthetic 
detergents for use in automatic washing machines. 

The Government attorneys suggest that another company, such 
as a large grocery distributor, would probably be happy to take over 
Lever’s marketing function. However, the defendant companies may 
be able to argue that it will be hard to find a satisfactory mer- 
chandiser for so valuable a product. This could force Monsanto to 
handle the item against its wishes. 

In addition, the suit asks the court “for any such period as (it) 
may direct” to prevent Lever Brothers from acquiring the stock or 
assets of any other company making or selling soap or synthetic 
detergent products. 

According to the complaint Lever Brothers acquired the trade- 
marks, copyright and other properties relating to “All” in exchange 
for an agreement to purchase Monsanto products. The Justice De- 
partment claims this is in violation of the Clayton Act because it 
eliminates competition between Monsanto and Lever. 
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11. Three Milk Companies Indicted 


The three largest milk companies doing business in the Omaha, 
Nebraska-Council Bluffs, Iowa, area were indicted in an antitrust 
action. 

The companies, Beatrice Foods Co., Roberts Dairy Co., and the 
Alamito Dairy Co., were charged with violating Section 1 of the 
Sherman Act by combining and conspiring to eliminate and suppress 
competition in the sale of milk and cream to the Offutt Air Force 
Base and the U. S. Veterans Administration Hospital, both in the 
Omaha area. 

According to the grand jury indictment the defendants fixed non- 
competitive prices and discounts to these government organizations 
during the periods January 1954 to April 1957. It charged further 
that the bid contract business of supplying the milk and cream was 
allocated among them. 


12. Complaint Issued Against Paint Manufacturers 


A civil antitrust complaint was filed charging a Sherman Act 
violation in the distribution of a line of paint enamel and varnish, 
designated as “Kem” products. 

Named as defendants were The Sherwin-Williams Company, 
Cleveland, Ohio, and its affiliated corporations: The Martin-Senour 
Company; John Lucas & Co., Inc.; W. W. Lawrence & Company; 
Acme Quality Paints; and Rogers Paint Products, Inc. 

The defendants were charged with an unlawful combination and 
conspiracy to fix, maintain and enhance prices on “Kem” products 
in restraint of trade. The alleged result was an agreement that: 
(1) The Sherwin-Williams Company would fix the prices on Kem 
products for wholesale sales and for retail sales; (2) the defendants 
would induce jobbers to adhere to the prices fixed by the Sherwin- 
Williams Company; (3) the defendants and their jobbers would 
induce retail dealers to adhere to the prices fixed; and (4) the de- 
fendants would refuse to supply jobbers or retail dealers who failed 
to adhere to the prices fixed by the Sherwin-Williams Company. 

The complaint asked the court to enjoin the defendants from 
continuing the alleged offense and from publishing or circulating 
suggested resale prices for Kem products to jobbers or retail dealers. 
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13. Newspaper Indicted for Sections 1 and 2 Violation 
United States v. Harte-Hanks Newspapers, Inc., et al. 


Three companies and three individuals engaged in the operation 
and publication of the Herald-Banner Newspaper in Greenville, 
Texas, were indicted on charges of violating Sections 1 and 2 
of the Sherman Act. 

The indictment alleged that, prior to October 1956, two news- 
papers had been published and distributed in the Greenville area, 
The Morning Herald and The Greenville Banner. The charge was 
that the defendants, who had controlled and operated the Banner 
since 1954, conspired to eliminate the competition of the Herald, 
and in fact did so. 

The methods allegedly used were: intentionally operating the 
Banner at a loss, utilizing revenues from other Harte-Hanks news- 
papers to finance such losses; lowering subscription rates for home 
and mail delivery of the Banner; distributing copies free of charge; 
reducing the display and classified advertising rates; increasing the 
Banner’s advertising staff and the number of pages published; pur- 
chasing the Herald, and seeking to curtail credit resources available 
to the Herald. 


Mergers 


1. Emerson Acquires Du Mont Laboratories 


Emerson Radio & Phonograph Corp. is buying the consumer 
products division and brand name of Allen B. Du Mont Laboratories, 
Inc. The reported price is about $6 million. 


The purchase includes Du Mont’s tools, dies, molds, and other 
manufacturing equipment for its TV receivers, hi-fi, and stereo in- 
struments. It does not include Du Mont’s scientific and industrial 
production facilities. 

Emerson intends to market the newly acquired line through a 
subsidiary which it is setting up for that purpose—Du Mont Television 
& Radio Corp. 

The sale will provide Du Mont with cash and will give Emerson 
a higher-priced line than it has had and an estimated increase of 
$25 million in annual sales to add to its current $55 million volume. 
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2. Changing Pattern of Mergers 


According to a recent article in Business Week the recession does 
not seem to have retarded the 10-year old merger boom, but the 
pattern of merger activity has been undergoing several significant 
changes. 

During the post-war boom many mergers were accomplished 
between companies whose lines of business bore little or no relation 
to one another. Some firms with ready cash were anxious to grow, 
others wanted to move from stagnant to more dynamic industrie3 
through one acquisition, still others wanted to escape the boom-or- 
bust cycle of their own industry by diversifying. A few firms were 
afraid of acquiring outfits in their own industry because of the anti- 
trust laws. 

The new pattern seems to be the acquisition of firms in identical 
or closely related fields. The reason for this shift is probably the bitter 
experience of many firms who had acquired unrelated outfits; an 
experience brought sharply into focus during the current business 
recession. Many of these new decisions have been a heavy drain on 
management talent and the company treasury and have proved 
difficult to handle. 

According to the people involved in setting up new mergers there 
are two reasons why such activity is again in full swing. Many com- 
panies have experienced lower profits and have dimmer prospects 
for the future due to the current downturn. They have put them- 
selves up for sale and have lowered their asking prices. Consultants 
report that in the last six months the going rate for such firms 
has dropped from a high of 12 to 13 times earnings to 9 or 10 or less. 
A second reason is that large corporations who acquired new divisions 
or subsidiaries during the boom are now interested in selling them. 

Three of the mergers that took place in June are good examples 
of this trend. Haveg Industries, Inc. which produces a line of high- 
temperature components, acquired American Super Temperature 
Wire Inc., American-Marietta Co. took over Southern Dyestuff Corp., 
both produce paint products, and American Potash & Chemical Corp. 
merged with Lindsay Chemical Co. 

A recent survey showed that many corporations have been dis- 
pleased with their acquisitions. Of the 56 leading corporations 
surveyed, with acquisitions totaling 128 concerns, management was 
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pleased with only 40% of its purchases. Another indication is that 
of the 80 deals noted last February by the N. I. C. B., 15% in- 
volved some form of corporate divestiture. Most of these sell-offs 
involve divisions whose operations are far removed from the major 
business of the selling corporation but closely related to that of the 
buying firm. 

Examples of such sell-offs are: Du Mont’s sale to Emerson; Ever- 
sharp’s sale of Climax Engine Mfg. Co. to Waukesha Motor Co., 
and Bridgeport Brass Co.’s sale of its spray bug bomb property to 
Shulton, Inc., a seller of toiletries. 

This does not mean that diversification is disappearing nor does 
it mean that tax-loss mergers are not continuing. But as profits go 
down fewer companies can take full advantage of tax credits obtained 
in such mergers and experience with such acquisitions has been poor. 


3. Times Picayune Acquires New Orleans Item 


The Times Picayune purchased the principal operating assets of 
The New Orleans Item, the afternoon daily newspaper—circulation 
101,600—which competes with The New Orleans States, circulation 
101,900, owned by The Times Picayune. 

The Item had experienced higher operating costs which had 
resulted in losses and saw no prospects of profitable operations in the 
future. 

The acquisition included a means for its purchase by another 
buyer, if one can be found within 60 days. The price asked is the 
$3.4 million purchase price plus expenses up to $75 thousand. The 
Times Picayune will sell to the first buyer who agrees to this price. 

In announcing the acquisition it was stated that the Justice De- 
partment had reviewed the transaction and acquiesced. No other 
potential purchasers could be found and the Item saw no chance 
of profitable operation. In the event that a buyer does not appear, 
the Item will be combined with its competitor, The New Orleans 
States. 


4. Cincinnati Times-Star Sold to 
Scripps-Howard Chain 


The Scripps-Howard newspaper chain has acquired the Cin- 
cinnati Times-Star, an afternoon daily, for an undisclosed sum. 
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The Times-Star has been merged with the Cincinnati Post, an- 
other Scripps-Howard publication; the merged papers will be known 
as the Cincinnati Post & Times-Star. Almost all of the Times-Star 
employees have been dismissed. 

According to a recent financial report, Scripps-Howard owns 
about 36% of the stock of the Enquirer, Cincinnati's only morning 
newspaper. 

The Enquirer’s daily circulation is 204,461, the Post’s, 153,718, 
and the Times-Star’s, 148,719. 

Times-Star publisher, David S. Ingalls, stated that the paper had 
been losing money since 1952. In fiscal 1958 the losses amounted 
to over $1 million. In Mr. Ingalls’ opinion such losses were likely 
to increase in the future. 


5. Magnolia Petroleum Purchases Interest 
in Oil and Gas Field 


Magnolia Petroleum Company, 99.9% owned by Socony, agreed 
to pay $100 million for Freeport Sulphur’s interest in Louisiana’s 
Lake Washington oil and gas field. The purchase is being financed 
by Magnolia and the Chase Manhattan Bank. 

The Lake Washington field accounts for two-thirds of Freeport’s 
oil output of 6,000 barrels a day. It is 40 miles southeast of New 
Orleans and was discovered in 1952. 


Consent Decrees 


1. Automatic Canteen Company 


In an F. T. C. consent decree, Automatic Canteen Co. of America, 
the world’s largest vending machine company, agreed not to acquire 
any vending machine makers for 10 years. Automatic Canteen also 
agreed to sell 13 service affiliates it acquired in 1955 when it merged 
with Rowe Manufacturing Co., a competitor, and promises to make 
50% of Rowe’s production available to competitors. 


2. Automotive Supplies Jobbers 
Sign Consent Order 


Warehouse Distributors, Inc. of Atlanta, Georgia, has signed an 
F. T. C. cease and desist order requiring them to stop accepting 
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and inducing illegal price discriminations from their suppliers of 
automotive parts and supplies. According to the F. T. C. the corpo- 
ration was violating Section 2(f) of the Robinson-Patman Act. 

The Commission’s complaint alleged that the organization oper- 
ated by jobbers as a buying group, although purporting to be the 
purchaser of their supplies, is only a device through which they are 
billed and pay for their purchases. 

According to the complaint the jobbers were using their combined 
buying power to elicit trade discounts from suppliers who did not 
usually give such concessions, and to get quantity discounts ba:ed on 
the combined purchases of all group members when competing jobbers 
were granted allowances on only their individual purchases. 

The order forbids the respondents to induce or accept a net price 
they know is lower than that which the supplier charges other cus- 
tomers, where (1) the seller competes for their business with others, 
and (2) they compete with other customers of the seller. 


3. Lexington Tobacco Board of Trade 
Agrees to Consent Judgment 


The Lexington Tobacco Board of Trade was charged with vio- 
lating Section 1 of the Sherman Act and signed a consent judgment 
terminating the case. 

It was alleged that for many years the defendant’s by-laws re- 
quired its warehouse members to maintain uniform fees and com- 
missions to be charged to tobacco growers and others in the Lexington 
market. 

The judgment requires cancellation of any such stipulations and 
requires it to include in its by-laws a provision requiring expulsion 
of any warehouse member who engaged in any activity pertaining 
to the fixing of uniform warehouse fees and commissions. 


4. Jewelers Association Signs Consent Order 


The F. T. C. adopted a consent order signed by the American 
National Retail Jewelers Association, New York, in which the jewelers 
agreed not to conspire illegally to fix profit margins or prices of silver- 
ware. 

In its complaint of one year ago the F. T. C. charged that since 
1953 the more than 4,000 members of the association had been 
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using their combined power and prestige to coerce the silverware 
manufacturers to meet their demands for increased discounts from 
manufacturers’ suggested retail prices, and to fix a uniform retail 
markup. 

This order is also binding on the Association’s successor, Retail 
Jewelers of America, Inc., New York. 


Federal Trade Commission 


1. Examiner Recommends Dismissal of 
Scott Charges 


Federal Trade Commission Examiner William L. Pack recom- 
mended that antitrust charges against the Scott Paper Company be 
dismissed. The company was charged with substantially lessening 
competition, tending toward monopoly and being guilty of an unfair 
competitive practice in its acquisition of three firms from 1951 
to 1954. 

The three concerns in question are Soundview Pulp Co., Everett, 
Wash., a bleached sulphite pulp producer, Detroit Sulphite Pulp & 
Paper Co., base paper manufacturer, and Hollingsworth & Whitney 
Co., a Boston paper product manufacturer. The F. T. C. said that 
none of these companies competed with Scott but charged that the 
acquisitions increased Scott’s timber resources, pulp mills and con- 
verter facilities to an extent which violated the antitrust laws. 

The examiner asserted that Scott has never been dominant in the 
industry although, in point of sales, it might properly be called the 
leader. The commission’s survey ranked it second, however, in two 
of the five product categories. 

The examiner’s recommendation can be accepted, rejected or 
modified by the full commission. 


2. Antibiotics Manufacturers Charged 
With Conspiracy 


Five manufacturers of broad-spectrum antibiotics were charged 
by the F. T. C. with conspiring to maintain prices, limit competition, 
and manipulate patents. 
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The companies named—Charles Pfizer & Co., American Cyanamid 
Co., Bristol-Myers Co., Olin Mathieson Chemical Corp., and Upjohn 
Co.—sell 80% of the nation’s broad-spectrum antibiotics. 

The F. T. C. charged that Pfizer falsified information to get a 
patent on tetracycline, a key product, and that Bristol-Myers and 
Cyanamid joined with Pfizer in withholding pertinent information 
from patent officials. It was also alleged that Bristol-Myers, Olin 
Mathieson and Upjohn took licenses from Pfizer on tetracycline, 
knowing that information was withheld from the patent proceedings, 
and that there was no valid invention in Pfizer’s claims for its patent. 

In addition to the complaints, the F. T. C. has written a 350 page 
economic report on antibiotics. Among their findings was the fact 
that companies were still charging in 1956 the prices they charged 
in 1951. However the Commission makes a sharp distinction be- 
tween the industry’s practices during the 1951-1956 period and prior 
to that time. It finds that during the war 20 companies undertook 
to produce unpatented penicillin, and after the war anywhere from 
8 to 13 companies were licensed to make such successors to penicillin 
as streptomycin, Dihydrostreptomycin, and procaine penicillin. Ap- 
parently, during this period output of these drugs multiplied and 
“spectacular cost reductions set the stage” for equally spectacular price 
cuts. Bulk prices, in fact, dropped “99%” from their introductory 
price. Then, according to the F. T. C., the firms began to search for 
new antibiotics that would be patented and insulated from price 
competition. 

The drug companies have denied the charges and promise to 
fight the case. 
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